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PROXIMATE CAUSE 


T takes, perhaps, a degree of temerity to approach the subject 

of Proximate Causation about which much has been written 
with apparently increasing divergence of views. A discussion 
without reference to what has been written hitherto might ac- 
complish nothing more than to add one more independent theory 
to an already lengthy list of theories from which to choose. A 
sharp contrast in method and conclusion appearing in articles by 
Professor Beale * and Professor Edgerton * invites discussion with 
a hope of progress.* The present writer, having been one of 
Professor Beale’s pupils and having received friendly counsel as 
his junior colleague teaching from his case book, is deeply in- 
debted to him, so that any approach to the subject without full 
acknowledgment of this fact would be unseemly. On the other 
hand, Professor Beale is in no way responsible for the views here 
expressed except in the sense that any teacher and friend is in 
large part responsible for anything that may be done by those 





1 Joseph H. Beale, “ The Proximate Consequences of an Act,” 33 Harv. L. 
REv. 633. 

2 Henry W. Edgerton, “ Legal Cause,” 72 U. or Pa. L. Rev. 211, 343. 

8 Edgerton’s views are developed by way of a minute criticism of Beale’s. 
The issues thus developed were in some small measure discussed at a round table 
conference at the meeting of the Association of American Law Schools at Chicago 
in December, 1924, under the subject “Is It Possible to State Definite Rules for 
Attaching Legal Liability for the Consequences of an Act? ” The time available 
there was, however, inadequate for even a summary outline of the respective 
contentions. 


‘ 
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he has aided. The ideas here advanced involve the conclusion 
that both Professor Beale and Professor Edgerton take extreme 
positions with which it is difficult to agree entirely, and that each 
has made contributions to the subject; but the writer is stating 
merely his own interpretation of their respective theories. A 
further reason for discussing the subject with reference to Pro- 
fessor Beale’s theory is that it affords a commentary in connection 
with his case book on Legal Liability which is arranged with 
reference thereto. 


The field within which general principles of liability are here 
sought does not include the doctrine of respondeat superior, cases 
of liability for dangerous animals, for deprivation of support to 
land, or for “ non-natural use ” of land within the rule of Rylands 
v. Fletcher,* or far-reaching statutory liabilities such as those 
under Workmen’s Compensation Acts and the so-called Civil 
Damage Acts respecting the sale of intoxicating liquors.’ At- 
tempt might be made to assign each of these doctrines to its 
proper place in a scheme of proximate causation.° Professor 
Terry discusses cases of support to land and Rylands v. Fletcher 
cases,’ but Professor Beale does not mention them. The other 
doctrines mentioned, Beale treats as cases of liability, irrespec- 
tive of proximate causation.* If we attempt to trace liability 
from a human act in these types of cases, we are met with 





4L. R. 3 H. L. 330 (1868). 

5 Of course, where a master is held liable on account of the act of a servant, 
general principles of proximate causation are applicable between the act of the 
servant and the harm. Certain problems arising under the Workmen’s Com- 
pensation Acts are properly considered as having a strong analogy to cognate 
questions in tort cases, but questions as to what “ arises out of the employment ” 
within the meaning of such Acts do not generally present cases in point. 

6 Professor Edgerton objects to using the word “ proximate.” 72 U. or Pa. 
L. Rev. at 213. Proximate cause means legal cause. Certain phrases that Pro- 
fessor Beale uses to describe his general ideas of the properties of such cause, 
Professor Edgerton understands to involve inconsistent and multiple uses of the 
word “ proximate.” The word is retained here because it is only a name and the 
name most commonly used. It is also convenient to use the phrases ‘“ remote 
cause ” or “ remote result ” in contradistinction to the phrases “ proximate cause ” 
or “ proximate result.” To speak of illegal causes or illegal results would be 
misleading or confusing. 

7 Henry T. Terry, “ Proximate Consequences in the Law of Torts,” 28 Harv. 
L. REv. 10, 24. ; 

8 Beare, Cases oN Lecat LiaBiiity, 332-413. 
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special considerations in each type, and no attempt is here made 
to deduce therefrom any principles of general application.’ 

It is generally agreed that results intended by an actor are 
proximate if they, in fact, take place.” Such cases seem to re- 
quire no extended discussion. In many cases, however, a de- 
fendant may have intended a certain harmful result, and a some- 
what different harmful result takes place. Such cases raise more 
difficult questions of proximate causation. We also deal with 
cases of negligence, and reckless or wanton conduct where the 
courts accord such states of mind or deviations from standard 
a separate classification from intentional harm or negligence. 
General principles of proximate causation apply to the issue of 
contributory negligence in a tort case. That is, the plaintiff’s 
negligence in order to be contributory must be a proximate cause 
of the damage concurrent in effect with the proximate cause for 
which defendant is responsible.** We proceed upon the theory 
that the same principles of causation obtain in torts and crimes,” 
and cases of both sorts are considered. Contract cases usually in- 
volve questions of the construction of a particular contract and 
thus do not have any general application, although they often 
afford suggestive analogies.** 

Probably few students of the subject would disagree with the 
statement that the law of proximate causation has been over- 
worked in the cases. Many decisions speaking of proximate 





9 The process is a cumbersome one at best, and it is a serious question whether 
it is necessary to make the orthodox assumption that liability must be traced to 
a human act in such cases. If an heir inherits land upon which there is an 
artificial reservoir, he is probably liable for the escape of the water without any 
act on his part under the rule of Rylands v. Fletcher. True, an act by the 
defendant, or some one for whom he must answer, can nearly always be found 
far enough back in the history of the case, but what of it? If liability is to be 
attached without fault, of what importance is it that an act be found? 

10 “ All legal writers who have considered the question would hold him liable.” 
See Jeremiah Smith, “ Legal Cause in Actions of Tort,” 25 Harv. L. Rev. 103, 
228, and treatises cited; H. W. Edgerton, supra, 72 U. or Pa. L. REv. at 358, 
H. T. Terry, supra, 28 Harv. L. Rev. at 17. 

11 See Francis H. Bohlen, “ Contributory Negligence,” 21 Harv. L. Rev. 232, 
258. 

12 This is, of course, a bold assumption which may be challenged. It is be- 
lieved a useful one, however, at least for the purposes of the general outline of 
principles here developed. 

18 See Viaux v. Scully Foundation Co., 247 Mass. 296, 300, 142 N. E. 81, 82 
(1924), quoting from Travelers Insurance Co. v. Melick, 65 Fed. 178, 184 (1894). 
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cause seem much more satisfactorily rationalized by disposing of 
them on the ground that there was no breach of duty by the 
defendant,’* that the plaintiff was contributorily negligent,*® or 
that there was no causation in fact, proximate or otherwise." 
In this connection it seems unnecessary to add substantially to 
the remarks of other writers.‘’ At any rate, cases where it may 
be fairly said that there was no such breach, or where there was 





14 Jones v. City of Ft. Dodge, 185 Ia. 600, 171 N. W. 16 (1919), cited, 72 U. 
or Pa. L. Rev. 237. See cases discussed in note 44, infra. 

15 There was an early and widespread attempt to explain the doctrine of con- 
tributory negligence itself as a corollary to the principle of proximate causation. 
See F. H. Bohlen, supra, 21 Harv. L. Rev. 234 et seg., where this view is examined 
and demolished. The application of a principle barring plaintiff in cases where 
his negligence is subsequent to that of the defendant, would be a logical corollary 
to the principle, now generally discredited, that intervening negligence is isolating 
or “ insulating,” as Mr. Wharton says (WHARTON, NEGLIGENCE, 2 ed., § 134), and 
breaks the chain of causation. This view has no plausibility as applied to cases 
of contemporaneous negligence. As an example of cases talking proximate causa- 
tion which are to be supported, if at all, on the distinct and independent ground that 
the plaintiff was contributorily negligent, see Henry v. St. Louis etc. Ry. Co., 
76 Mo. 288 (1882); and see cases cited in note 45, infra. 

16 De Moss v. Kansas City Rys. Co., 296 Mo. 526, 246 S. W. 566 (1922), and 
see remarks infra, note 44, concerning Johnson v. City of Omaha, 108 Neb. 481, 
188 N. W. 122 (1922), and Smith v. Taylor-Button Co., 179 Wis. 232, 190 N. W. 
999 (1922). In Wright v. Concord, etc. St. Ry. Co., 235 Mass. 456, 126 N. E. 
666 (1920), the court properly took the ground of no causation in fact. 

17 See F. H. Bohlen, “The Probable or the Natural Consequence as the Test 
of Liability in Negligence,” 40 Am. L. Rec. (N. S.) at 86-87; Jeremiah Smith, 
supra, 25 Harv. L. Rev. at 123-126; H. T. Terry, supra, 28 Harv. L. Rev. at 
15-17. Terry calls attention to the fact that still other opinions which discuss 
proximate causation may be explained in terms of lack of correspondence between 
the breach of duty by the defendant and the plaintiff’s right violated. This 
doctrine may be treated as merely presenting a special application of the general 
proposition that liability requires a breach of duty by the defendant toward the 
plaintiff, with respect to the damage of which the plaintiff complains. 

Proximate cause has been used also to explain inadequately the distinct doctrine 
of last clear chance on the ground that the negligence of the plaintiff is not “ the” 
proximate cause of the damage. See F. H. Bohlen, supra, 21 Harv. L. Rev. 237- 
238. A recent example is Cady v. Sanford, 57 Cal. App. 218, 229, 207 Pac. 45, 50 
(1922), correctly citing Young v. So. Pac. Co., 182 Cal. 369, 190 Pac. 36 (1920), 
and French v. Grand Trunk Ry. Co., 76 Vt. 441, 58 Atl. 722 (1904). See also 
Smith v. Conn. Ry. & Ltg. Co., 80 Conn. 268, 270, 67 Atl. 888 (1907); Pilmer v. 
Boise Traction Co., Ltd., 14 Ida. 327, 342, 94 Pac. 432, 436 (1908). 

It is fundamental that, as far as causation is concerned, it is necessary for 
liability only that defendant’s act be a proximate cause of the damage, but con- 
fusion is frequently facilitated by the assumption that it must be the proximate 
cause. For a discussion as to the extent to which causation may explain last 
clear chance, see note 92, infra. 
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no causation in fact, or where there is an obvious affirmative 
defense such as contributory negligence,’* cannot be considered 
good authorities on proximate causation. Only cases where the 
defendant was held liable, or where liability was. denied and no 
such other ground is adequate to explain the case, are considered 
satisfactory authority. One cannot arrogantly charge the courts 
with “ confusion of thought ” for failing to classify the elements 
of a case according to his individual scheme, but it is difficult to 
make progress in developing the principles of legal cause if the 
conception of it overlaps the other elements in a case more than 
is necessary. So many cases say that the defendant was not the 
proximate cause when some other bar to liability is much more 
easily and satisfactorily applicable that this caution can be 
emphasized scarcely enough. 


CAUSATION IN Fact 


By causation in fact, we here mean causation sine qua non, 
that is, if the harm would not have happened but for the act, the 
act in fact caused the damage. Let us consider this definition in 
view of certain statements made by Professor Beale, which doubt- 
less are sound law. If two acts concur to produce a result, and 
if either alone would have been sufficient, he says each caused it.*® 
However, he states this as a matter of fact. Both acts caused 
the result, for without both it would not have happened. There 
is no necessity in fact or logic for saying each caused it, however.” 
If the two actors were acting independently, each could truth- 
fully say, ‘“‘ My act made no difference, for the harm would have 
happened exactly when, where, and as it did without my action. 
How can you say I caused it?”’ There is no answer to this in 
abstract logic, but the argument is rejected for practical reasons. 
Faced with the dilemma of saying each caused it or neither caused 
it, we say that each caused it rather than let each actor escape 
if the other elements of liability are present. A principle of law 





18 If the case considers the proximity of the plaintiff’s negligence, it is in 
point as an authority on proximate cause. 

19 33 Harv. L. Rev. at 6309. 

20 If we admit no new premises, the most logical thing would be to hold 
defendants jointly but not severally liable. 
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or policy enters in and compels us either to modify our definition 
of causation in fact so as to include a conception which is not 
factual but legal, or to say that in such a case we have causation 
in law without causation in fact. Perhaps the latter alternative is 
preferable, but this situation, once understood, presents a mere 
question of terminology which need not now be pursued further. 

. No difficulty is encountered in accepting Professor Beale’s 
statement to the effect that an act is a cause of a result which 
in fact followed, although the result might have happened with- 
out the defendant’s act.** Suppose, however, substantially the 
same result was sure to happen. Such cases raise difficult ques- 
tions, at least with reference to the extent of the injury attrib- 
utable to the defendant. If A strikes down B, and C, acting inde- 
pendently, is about to do so a second later, but A’s blow causes C 
to miss his target, it may be assumed that few would have any 
difficulty in saying that A alone struck B down, notwithstanding 
the fact that substantially the same result would have immedi- 
ately followed otherwise. In Douglas, Burt & Buchanan Co. v. 
Texas & Pacific Ry. Co.,”” defendant wrongfully delayed plain- 
tiff’s barge by maintaining an unlawful bridge. It was found, 
however, that during the delay plaintiff would have been unable 
to pass another bridge, a drawbridge apparently lawful, because of 
high water. Plaintiff could therefore show no damages from the 
detention, and having no right of action for nominal damages, its 
action was dismissed. This seems correct. Plaintiff was kept off 
from only a portion of the river where it had no profitable busi- 
ness. It need not be assumed, however, that in the supposed case 
B could not recover in full from A even if C’s blow were already 
on the way and past recall. It seems easier to allow the de- 
fendant in the Douglas case to reduce the injury to a differential, 
even if that differential be zero, by attributing injury to an inno- 
cent cause ** which would have come into operation if defendant 





21 33 Harv. L. Rev. at 638. 22 150 La. 1038, 91 So. 503 (1922). 

23 Farrell v. Sturtevant Co., 194 Mass. 431, 80 N. E. 469 (1907), abstracted, 
72 U. or Pa. L. Rev. 235, seems incorrectly decided. Defendant failed to put in 
floors in a building under construction as required by statute. A workman 
assumed the risk of falling one story, but that should not have barred him from 
recovering any extra damages due to falling further. Difficulties of estimating 
what would have happened if defendant had acted rightfully should not throw 
plaintiff out of court. 
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had acted rightfully, than to allow A to reduce the injury he 
inflicted to a differential by reference to what another wrongdoer 
would have done.** We do not face a dilemma precisely such as 
discussed under concurrent causes, but here again we are com- 
pelled to talk of policy when we would prefer to talk of mere 
facts.”° 

In spite of such difficulties, the question of what is causation 
in fact is usually a simple one, if causation in fact be identified 
with causation sine qua non. It is also possible to say that there 
is no causation in fact when the causal connection is so remote 
that an act should not practically be considered a cause at all. 
But this test is vague, and since for legal purposes we pass on 
to the narrower conception of proximate cause, it seems un- 
necessary to adopt any such limitation. 


PuRPOSE OF THE DOCTRINE OF PROXIMATE CAUSATION 


Now causation, as such, is a question of fact. Proximate caus- 
ation is a question of law. The entire doctrine assumes that a 
defendant is not necessarily to be held responsible for all the 
consequences of his acts. Professor Beale apparently considers 
that the sole reason for it is the impossibility of the court’s mak- 
ing a complete investigation and thus doing complete justice. 
His requirement is that the rule for limiting inquiry into conse- 
quences be definite.” 

We agree with Professor Edgerton that speed of proof is not 
the basis of the law of proximate cause. It would seem too clear 
for argument that considerations of fairness or justice *’ have a 
bearing. If it is good law to hold everyone for the consequences 
of his unlawful acts subject only to difficulties of proof, a mother 





24 Cf. Laidlaw v. Sage, 158 N. Y. 73, 52 N. E. 679 (1899), discussed, note 89, 
infra. 

25 Suppose A is entering a desert. B secretly empties A’s water keg and 
weights it with salt. A takes the keg into the desert where C steals it, both A 
and C thinking it contains water. A dies of thirst. Who killed him? 

26 33 Harv. L. Rev. at 636, 640. 

27 Justice involves practical considerations of which expedition of trials is 
one. See Agnew, J., in Fleming v. Beck, 48 Pa. St. 300, 313 (1864); Reid v. 
Evansville & T. R. Co., 10 Ind. App. 385, 301, 35 N. E. 703, 705 (1893). 
Cf. H. W. Edgerton, supra, 72 U. or Pa. L. Rev. at 348. 
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should be liable for all the torts of her unlawfully begotten chil- 
dren and the progeny of such children to the nth generation, at 
least by the Salic line, for a clearer case of actual causation can- 
not be imagined.” Moreover, the courts infrequently * refer to 
the ease or speed of proof as the controlling criterion unless by 
way of quoting Bacon.*®° Indeed in many cases the facts are 
proved, and then further time is consumed in arguing about prox- 
imity. Of course, it might be said that it is necessary to draw the 
line somewhere in the interest of the expedition of trials, and the 
mere fact that the bounds of the admissible are necessarily ex- 
ceeded in determining what is admissible does not deprive the 
rule of all efficiency. But if the analogy to the rules of evidence 
which limit collateral issues for the express purpose of expediting 
trials may be considered, it has not proved practicable to lay 
down definite rules to determine what is to be excluded, but the 
question is generally considered one where the trial judge has 
wide discretion. 

It is sometimes said that causation in fact must appear before 
the question of proximate causation can be raised at all.** We 
agree with this as a method of approach, particularly for academic 
analysis, but in an actual litigated case this statement must be 
taken with qualification because of the need of limiting, in some 
degree, the scope of judicial inquiry. If the defendant can 
demonstrate that the causation would be remote if proved, the 
court may refuse to permit examination of the question of fact. 





28 Of course the fact that this is not the law can also be explained on the 
ground that there is no correspondence between the breach of duty of the ancestor 
and the resultant violation of right, but it is submitted that any court would hold 
that there was no proximate causation if the question were properly reached. 

29 But see Marble v. City of Worcester, 4 Gray (Mass.) 395, 398 (1855). 

80 It may well have been that Bacon had in mind only the difficulties of proof. 
In the period of the relatively primitive or strict law, much emphasis was placed 
upon the confinement of a trial to strict and narrow issues. The complicated, 
and now generally considered unjust, system of common law pleading as adminis- 
tered in the sixteenth and seventeenth centuries is generally supposed to have 
arisen out of the assumed necessity for a narrow scope of judicial inquiry. But 
proximate causation, as we now know it, is of comparatively modern origin as 
Beale points out. 33 Harv. L. Rev. at 635. Bacon’s point of view does not 
necessarily obtain. Edgerton puts cases where there is held to be no proximate 
causation, yet the facts are easily proved. 72 U. or Pa. L. Rev. at 345. 

81 See H. T. Terry, supra, 28 Harv. L. Rev. at 16. 
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PROFESSOR BEALE’S SYSTEM OUTLINED 4ND TERMS DEFINED 


The extent to which it is possible and desirable to state and 
apply definite rules of proximate cause can be better discussed 
after stating our interpretation of Professor Beale’s theory. It 
is easily stated in outline. As Professor Terry points out, tests 
of causation are either those of probability or isolation. Causa- 
tion in fact is established by tracing the chain of causation in 
temporal sequence from the defendant’s act to the resulting 
harm. In applying an isolation test, the question as to whether 
the causation is proximate depends upon whether a cause is en- 
countered in this process which should cut off the defendant from 
liability for further consequences. Although Professor Beale 
does not so describe it, his test is an isolation test of (a) an 
unforeseeable independent active force; or (b) a foreseeable 
independent active force, the risk of whose intervention was not 
created or increased by the defendant. If a force fulfilling either 
requirement is met between the act and the harm, the causation 
is remote; otherwise, it is proximate. 

Proximate causation is of three types or classes: (1) direct 
causation, (2) causation by dependent intervening forces, and 
(3) causation by foreseeable independent intervening forces, the 
risk of whose intervention was created or increased by the 
defendant. 

It is necessary to define the terms just used. Professor Beale 
says an active force which brings about the result without the 
intervention of any other force is a direct cause. All other causes 
are indirect. We adopt this as the definition of direct cause.** 
This brings us to a consideration of what he means by “ active ” 
and “ force.”” These are the most important conceptions to grasp 
in order to follow his theory, and, it seems to the writer, the most 
difficult. Force is not used in a scientific sense. It is used in a 
popular sense. Indeed, in places it seems to be used in only 
a metaphoric or a poetic sense, but when the conception is once 
grasped and limited by prosaic, literal definition, it seems a 
useful aid to the interpretation of the cases. If we analyze forces 
as they are analyzed in physics or mechanics, it is, of course, 


82 33 Harv. L. Rev. at 641. We have not overlooked the fact that Professor 
Beale refers to a direct result of a passive cause, but it has no particular legal 
Significance, as he shows. 33 Harv. L. Rev. at 645. 
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clear that the force applied on one end of a lever is not the same 
as the force on the other end. The two forces differ in magnitude 
(save in the exceptional case where the mechanical advantage is 
unity), in position, and in direction, if we consider the thrust of 
the lever and not the reaction to it. Not only are they different 
forces, but they have nothing in common except temporal dura- 
tion and a causal connection which imposes upon them a certain 
ratio of magnitude by physical law. Disregarding friction, the 
work done or energy expended by the two forces is the same. 
But Professor Beale, as we understand him, does not mean energy 
by force any more than he means force in the sense of physics. 
If A pulls a trigger on a gun, the energy of the explosion is 
many times that of A’s trigger pull, and yet clearly the energy of 
the bullet would be treated as A’s force (and this, too, regardless 
of whether the original pull was intentional). A large propor- 
tion of Professor Beale’s illustrations of direct causation involve 
the tapping of new sources of energy. Professor Edgerton dis- 
claims understanding what Professor Beale means by active force, 
but we think he has approximately expressed Beale’s primary 
conception of an active force as something which continuously 
produces change. The word “ active” may be used along with 
“ force” as descriptive,** and we shall so use it. 

In Professor Beale’s system, as he states, the study of proxi- 
mate causation is a study of the activity of force or of risk.” 
This treatment of the subject seems to involve the use of the 
word “ active ” with a content which varies in passing from one 
of his types of causation to another. Coming now to the second 
type of cases, where the intervening force is dependent, that is, 
caused by the first force, the difference between this and the 
first type of proximate causation is that we here have voluntary 
human or animal action in the chain of causation after the de- 
fendant’s act.*° In this type of proximate causation, the defend- 
ant is said to cause actively the intervening action. Here the 
word “active” is used to denote the fact that the intervening 





38 Professor Edgerton offers a complementary definition of passive force which 
seems logical and confusing. It is unnecessary to use this phrase. The forces 
we need consider in causation are disturbances continuously (although perhaps 
only for a very brief interval, as in an explosion) producing change. 

84 33 Harv. L. Rev. at 641. 

85 The basis of this statement is hereafter developed. See p. 167. 
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action is taken with reference to the defendant’s direct force; 
that is, the intervening action is in some degree stimulated by 
the defendant’s direct force and is consequently dependent upon 
it. Thus the defendant wounds A. The physiological changes in 
A’s body so produced are considered to be part of the defendant’s 
direct force. This “ actively” causes A to go to a doctor and 
“ actively ” causes the doctor to treat the wound. On the other 
hand, if the defendant digs a hole in the road, he does not ac- 
tively cause a motorist to drive into it, though he may proximately 
cause this result.*° 

In connection with his third type of proximate causation, where 
there is a foreseeable independent force, Professor Beale speaks 
of an “active risk.” ** This apparently means a risk that is 
appreciable or continues to be appreciable. We avoid any such 
use of the word “ active ” on the theory that it tends to obscure 
the distinction between direct or active force causation and causa- 
tion where the defendant’s force does not remain active until the 
harm is done, or is acted upon by an intervening force.** 

An intervening force is a force which is neither operating in 
the defendant’s presence, nor at the place where the defendant’s 
act takes effect at the time of the defendant’s act, but comes into 





36 If, however, the defendant moves a red lantern from an obstruction on half 
of the road and places it on the unobstructed part of the road, he might in this 
sense be actively causing an automobile to drive into the obstruction by causing 
the driver to take erroneous action with reference to the light. Cf. Weil v. Boston 
Elev. Ry. Co., 218 Mass. 397, 105 N. E. 983 (1914) (erroneous reliance by pas- 
senger on car strap bell signal). Another illustration: The defendant allows gas to 
escape. If A lights a match to find the leak (as in Burrows v. March Gas etc. 
Co., L. R. 5 Ex. 67 (1870) ), the defendant actively caused him to do so, but if A 
merely happened to come along and light-a match for some other reason (as in 
Stone v. Boston & Albany R. R. Co., 171 Mass. 536, 51 N. E. 1 (1898) ), the 
defendant did not actively cause him to do so, although the defendant might be 
liable on other grounds for resulting damage. Hahn v. S. W. Gas Co., 145 La. 
212, 82 So. 199 (1919). 87 33 Harv. L. Rev. at 658. 

88 In this connection there is also a use of the word “force” which at least 
by implication exceeds any usual popular sense of the word. It is stated thai 
if defendant leaves explosives in a child’s way and the explosive later gets into 
the hands of an adult, the defendant’s force has ceased to be an active danger. 
33 Harv. L. Rev. at 656. This implies that the defendant’s explosive is a force. 
True, forces are locked within it, but if a stick of dynamite is a force, then a 
stick of wood is a force, for by igniting it chemical and physical changes will 
rapidly take place with the liberation of energy and the development and 
exhibition of force. There is a difference in degree of chemical stability, but the 
distinction seems vague and not helpful. 
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effective operation at or before the time of the damage. Thus, 
where a fire is started in a then existing wind, the wind is not an 
intervening force, but a condition *° existing at the time of the 
defendant’s act.*° If, when the defendant acts, a force is in fact 
operating in his presence or at the place where his act takes effect, 
and he does not know it, he may be free from fault and hence 
not liable, but he cannot say that such a force is intervening.“ 


Drrect CAUSATION 


Direct causation has been defined as causation where there is 
no intervening force. Various cases which Professor Edgerton 
cites *? to show that direct results are not proximate, involve 
intervening forces;** some are more properly decisions to the 





89 Professor Edgerton questions Professor Beale’s use of the word “ con- 
dition.” 72 U. or Pa. L. Rev. at 217. It was often said and implied, particu- 
larly in early cases, that a defendant was not responsible if his act merely created a 
condition of the damage. Under Professor Beale’s system, the defendant is re- 
sponsible if he creates a condition that is likely to be operated upon by an 
active force of the sort that does the damage. The word is used to describe. 
the situation existing before a new active force intervenes. Such a situation need 
be in some sort of equilibrium to make the word applicable, but we do not think 
it need be static. The current of a river, for instance, is in one aspect a force, 
and in another respect a condition. It would seldom constitute an intervening 
force unless the measure of equilibrium which it represents were disturbed as in 
case of flood. Cf. Scott v. Hunter, 46 Pa. St. 192 (1863). 

40 Pittsburgh Forge & Iron Co. v. Dravo Contracting Co., 272 Pa. St. 118, 
124, 116 Atl. 147, 149 (1922). Accord, Romney Marsh v. Trinity House, L. R. 
5 Ex. 204 (1870). See 33 Harv. L. Rev. at 645. 

41 This may explain Terry v. N. O. etc. R. R. Co., 103 Miss. 679, 60 So. 
729 (1913), abstracted, 72 U. or Pa. L. Rev. at 238. 

The distinction between intervening or successive negligence on the one hand 
and concurrent negligence on the other is discussed infra, note 92. 

42 42 U. or Pa. L. REv. 221-222. 

43 Marvin v. C., M. & St. P. Ry. Co., 79 Wis. 140, 47 N. W. 1123 (1801); 
Wilbourn v. Charleston Cooperage Co., 127 Miss. 290, 90 So. 9 (1921); Kansas 
City etc. R. R. Co. v. Lackey, 114 Ala. 152, 21 So. 444 (1897). The case last 
cited illustrates how some collisions do not present cases of concurring direct 
causes. There the defendant sought to impute to the plaintiff the negligence of 
the engineer of the train on which plaintiff was employed. The engineer ran this 
train on tracks crossing the defendant’s tracks so as to pass closely behind de- 
fendant’s train. Defendant negligently backed its train into the side of the train 
carrying the plaintiff. The fact that the train so struck was in motion at right 
angles to the direction from which the defendant’s blow came did not necessarily 
make it an active or direct cause of the collision. For all that appears the plain- 
tiff’s injuries were in no part produced by the motion of his train. 
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effect that there was no negligence,** or that contributory negli- 





44 Stephens v. Mutual Lumber Co., 103 Wash. 1, 173 Pac. 1031 (1918); 
Mendelson v. Davis, 281 Fed. 18 (8th Circ., 1922); Sears v. Tex. & N. O. Ry. 
Co., 247 S. W. 602 (Tex. Civ. App., 1922); Nunan v. Bennett, 184 Ky. 591, 212 
S. W. 570 (1919); Smith v. Taylor-Button Co., 179 Wis. 232, 190 N. W. 999 
(1922); Wilbourn v. Charleston Cooperage Co., supra, note 43. 

Johnson v. City of Omaha, 108 Neb. 481, 491, 493, 495, 188 N. W. 122, 126-128 
(1922), is a striking example of a case that can be no authority on proximate cause 
or a fortiori on direct cause. The court said that no reasonable mind could come 
to the conclusion that the defendant was negligent, and that even if it were, by the 
same criteria the plaintiff was negligent, and that a new and efficient cause inter- 
yened in the form of a force controlled by a third person (se that the causation 
was not direct), and that the intervening cause was unforeseeable so that the 
causation was not proximate. It is inferable that, even if the defendant were 
negligent, careful driving would not have prevented the harm, so there may not 
have been even causation in fact. If the defendant had been negligent, and if 
the plaintiff had been careful, and if care by the defendant would have prevented 
the accident, the remarks of the court on causation might have been criticized on 
the basis of Washington & Georgetown R. R. Co. v. Hickey, 166 U. S. 521 (1897), 
discussed infra, note 92. 

Smith v. Taylor-Button Co., supra, illustrates the need of careful and some- 
times refined analysis of the facts and issues in a case in order to determine for 
what the case really stands. The defendant’s truck going west turned south at 
a cross street “ cutting the corner” contrary to statute. Plaintiff, in a car going 
east on the street the truck was leaving, crashed into the side of the truck at a high 
rate of speed. The court left it to the jury to determine whether the violation of 
statute was a proximate cause of the injury. The jury found it was not. It is 
quite possible that the jury found no causation in fact. The plaintiff’s driver 
might only have run into defendant more squarely if defendant had obeyed the 
statute. The Supreme Court said: “The jury was warranted in finding that 
the fact that the truck ‘cut the corner’ did not constitute a proximate cause 
of the accident. It cannot be said as a matter of law that the driver of the 
truck should have anticipated a collision with a vehicle coming from the west.” 
Defendant’s fault, if any, was in being where he was. The active force that 
did the damage was that of the plaintiff’s car. If defendant should have foreseen 
the intervention of such force he should be liable, otherwise not. In this view, 
the case is like Kansas City etc. R. R. Co. v. Lackey, supra, note 43, and there 
is no direct causation. Furthermore, the court expressly distinguished a case in 
which the collision occurred by reason of the defendant’s being on the wrong 
side of the street into which he was turning, the other vehicle involved being on 
such street. It is evident the court had in mind that the statute was passed with 
a view to the danger to cars on such second street. Decision was then for the 
defendant on a refined application of the principle of Gorris v. Scott, L. R. 
9 Ex. 125 (1874). See Dean Ezra R. Thayer, “ Public Wrong and Private 
Action,” 27 Harv. L. Rev. 317, 335-338. The same principle explains Lang 
v. N. Y. Central R. R. Co., 255 U. S. 455 (1921), cited, 72 U. or Pa. L. Rev. 
236 (Safety Appliance Act directed only at risk of coupling); Curran v. C. & 
W. I. R. R. Co., 289 Ill. 111, 124 N. E. 330 (1919), cited, 72 U. or Pa. L. Rev. 
236 (no duty to fence plaintiff off another railroad); McGlauflin v. B. & M. 
R. R. Co., 230 Mass. 431, 434, 119 N. E. 955, 956 (1918) (railroad crossing 
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gence existed,** or that plaintiff did not mitigate his damages,“ 
although they contain language about proximate causation. Some 
of them seem wrong on Professor Edgerton’s test of justice or 
any other test.*” Of the cases he cites on this point only Toledo, 
etc. Ry. Co. v. Muthersbaugh appears to be squarely against 
Professor Beale’s doctrine of direct causation.** There the de- 
fendant wrongfully started a fire, and a wind which existed at 
the time of the defendant’s act was apparently considered to 
be an intervening force. This is manifestly objectionable, as, 
if the wind were blowing when the defendant acted, it did not 
intervene between the act and the harm. On the contrary, it 





bell to warn against only moving cars). If the risk was that at which the 
statute was directed, we have the situation discussed in connection with Payne 
v. Young, infra, note 47. 

45 Johnson v. City of Omaha, supra, note 44; Stephens v. Mutual Lumber 
Company, ibid. 

46 Glover v. London & S. W. Ry. Co., L. R. 3 Q. B. 25 (1867). Accord, 
Weeks v. G. N. Ry. Co., 43 N. D. 426, 175 N. W. 726 (1919), cited, 72 U. or Pa. 
L. Rev. 228. 

47 Wilbourn v. Charleston Cooperage Co., supra, note 43. The plaintiff, a 
negro employed by an ice company, was required to deliver ice to the defendant 
and others, and was requested by defendant to lift-100 pounds of ice into a water 
barrel in defendant’s stave factory. In so doing he slipped upon a wet and slippery 
spot maintained about the barrel, and fell against an unguarded revolving saw 
only four to six feet from the barrel. The court said that there was no liability 
for an injury to an invitee from such an obvious source of danger. 

Payne v. Young, 241 S.. W. 1004 (Tex. Civ. App., 1922). The plaintiff 
motorist failed to slow down to six miles per hour within thirty feet of a rail- 
road crossing as required by statute. He saw defendant’s train twenty feet 
from the crossing and put on his brakes, but a collision occurred. The court 
said that the result was unforseeable and therefore, remote. The effect of this 
is simply to nullify the statute as setting up a standard of care. The statute 
should have been treated as a legislative declaration of what was an appreciable 
risk for causation as well as for negligence. The case is submitted to be bad law. 
There is no doubt that there was direct causation here. The plaintiff supplied 
one of the concurring active forces for the collisiqgn, and it was a substantial one. 

Nunan v. Bennett, supra, note 44. The defendant landlord turned water off 
from a building with the consent of the plaintiff, a tenant on the first floor. A 
tenant upstairs then opened some faucets and left them open. The next morning, 
the defendant turned on the water without investigation, and the water damaged 
the plaintiff’s goods. The case seems one in which a jury would be peculiarly fitted 
to pass on the issue of the defendant’s negligence in turning on the water, but the 
court held a verdict should have been directed for the defendant. Negligence 
and proximate cause were hopeiessly confused. 

48 71 Ill. 572 (1874). It may be noted that the early cases against railroads 
are particularly strong in favor of defendants. Professor Edgerton cites numerous 
examples in other connections. 
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was the defendant’s act which intervened between the wind and 
the harm. Many cases can be found, however, which do conflict 
with this doctrine.*® They are, as a rule, cases requiring that 
the result be foreseeable.”° The conflict of opinion here is often 
real and not verbal." Many courts are not consistent in their 
stand, and the law of many jurisdictions is not clear on this point. 

Professor Beale’s cases seem adequate to show, however, that 
many cases where there was held to be proximate causation of 
improbable results, can be explained on the basis of direct causa- 
tion.” We are inclined to the opinion that this type of causation 
is in accordance with principle and recognized in effect by the 
weight of authority. It has been strongly affirmed in England 
in an extreme and dramatic modern case. The defendant negli- 
gently knocked a plank into the hold of the plaintiff’s steamer, 
which contained some vapor of a volatile petroleum product. An 
explosion and fire immediately followed, which rendered the ship 
a total loss. The court accepted the.inference of fact that the 
falling of the plank directly caused the explosion and fire by 
means of striking a spark, and held the defendant for damages 
amounting to nearly a million dollars. 





49 See, e.g., Engle v. Director General, 78 Ind. App. 547, 133 N. E. 138 (1921), 
abstracted, 72 U. or Pa. L. Rev. 228 (perhaps one probable intervening force, 
but incident of continuous disturbance given isolating effect). 

50 This view has been repeatedly and strongly attacked. See F. H. Bohlen, 
supra, 40 Am. L. Rec. (N. S.) 79, 159-162; 1 BreveN, NEGLIGENCE, 3 ed., 88-90; 
1 STREET, FounpATions oF LeGcaL LiaBitity, 111-116; Jeremiah Smith, supra, 25 
Harv. L. Rev. at 245-252. 

51 Cf. H. T. Terry, supra, 28 Harv. L. Rev. at 33, with reference to conse- 
quential damages. 

52 Harv. L. Rev. at 644-645; BEALE, CAsEs on LeGaAt LIABILITY, 78-102. 

53 In re Polemis and Furness, Withy & Co., [1921] 3 K. B. 560 (C. A). 
Banks, L. J. said: ‘“‘In the present case the arbitrators have found as a fact that 
the falling of the plank was due to the negligence of the defendants’ servants. 
The fire appears to me to have been directly caused by the falling of the plank. 
Under these circumstances I consider that it is immaterial that the causing of the 
spark by the falling of the plank could not have been reasonably anticipated. 
The appellants’ junior counsel sought to draw a distinction between the antici- 
pation of the extent of damage resulting from a negligent act, and the anticipa- 
tion of the type of damage resulting from such an act. He admitted that it 
could not lie in the mouth of a person whose negligent act had caused damage 
to say that he could not reasonably have foreseen the extent of the damage, but 
he contended that the negligent person was entitled to rely upon the fact that he 
could not reasonably have anticipated the type of damage which resulted from 
his negligent act. I do not think that the distinction can be admitted. Given 
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It is submitted that there is an idea back of this conception 
that has actual relation to the facts of life and the needs of the 
courts in affixing responsibility to human acts. The idea is that 
the man who “ starts something ” should be responsible for what 
he has started. So phrased, the conception is a popular one, much 
used in lay arguments in assigning responsibility for an event, and 
deep-seated in the general sense of justice. As here delimited in 
the interests of comparative certainty, the “‘ something ” to which 
the legal rule applies is an active force, continuously producing 
change. 

This delimitation of direct cause is believed to be a workable 
one in the great majority of cases where it is applicable. Never- 
theless, cases like Stephens v. Mutual Lumber Co.,** where the 
wind changed direction during the continuance of a fire, suggest 
that this principle of direct causation like other principles has its 
difficulties of application. When the wind swings from north to 
east, is the east wind the same wind as the north wind? If so, 
there is no intervening force; if not, there is. 

Some of the cases which Professor Beale cites illustrate other 
difficulties of application: In Clark v. New Amsterdam Casualty 


Co.,°° the insured suffered a blow in the stomach and concussion 
of the brain. His beneficiary recovered on the theory that, be- 
cause of lowered resistance produced by the injury, bacilli in the 
large intestine infected first the appendix and then the heart. He 
died of myocarditis.°° Now who is to say that the bacilli in the 





the breach of duty which constitutes the negligence, and given the damage as a 
direct result of that negligence, the anticipations of the person whose negligent 
act has produced the damage appeas to me to be irrelevant.” (At p. 571.) 

54 403 Wash. 1, 173 Pac. 1031 (1918). 

55 180 Cal. 76, 179 Pac. 195 (1919). 

56 Professor Beale’s footnote states tuberculosis, but it is inferable from the 
context that this is merely a typographical error. See 33 Harv. L. Rev. at 645. 
The following cases are also cited in the same note: Armstrong v. Montgomery 
St. Ry. Co., 123 Ala. 233, 26 So. 349 (1808). Here septicemia developed from 
a wound. It is not at all clear that the germs of infection were not introduced 
from without after the injury. 

Pullman Company v. McGowan, 210 S. W. 842 (Tex. Civ. App., 10919). 
Here tuberculosis followed exposure, but there was no examination of the 
question as to how many tuberculosis bacilli were introduced afterwards. . Nearly 
everyone has tubercular infection commonly acquired in infancy. The relative im- 
portance of new infections is debatable. See Oris, PutmMonaRY TUBERCULOSIS, 
1918 ed., 46; Krause, “ Anti-tuberculosis measures,” 2 AM. REv. oF TUBERCULOSIS, 
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large intestine were not introduced by the deceased’s eating or 
by some other independent physiological process intervening after 
the injury? And if so, were they not, or the force that introduced 
them, a new and independent intervening force? It requires a 
rather humorous application of de minimis non curat lex to ex- 
clude this possibility. The question was not examined in the 
case, and it does not seem that an answer of a medical man to 
the rather refined question of fact would be a satisfactory ground 
for legal decision. 

The entire assumption that the physiological disturbances 
which follow from a wound are part of the defendant’s direct 
force rests upon a refusal to analyze the physiological processes.” 
It is necessary only to note here that obvious intervening forces, 
such as a man’s eating, may often be neglected for practical pur- 
poses in analyzing a case. Eating bacteria is so foreseeable that 
it would not be an isolating force, and so the question of classi- 
fication as direct causation or some other type may be ignored. 
It must be obvious, however, that the limits of direct causation 
are not sharply defined. in 





637, 649; Van Zwaluwenburg and Grabfield, “The Tonsillar Route of Infection,” 
5 ibid. 57. 

Day v. Great Eastern Casualty Co., 104 Wash. 575, 177 Pac. 650 (1919). A 
carbuncle was infected, it is not clear whether from within or without, except 
that the court says the “carbuncle, after it was lanced, developed an infection 
which caused the death of deceased.” (Italics ours.) 

57 Similar difficulties account in part for the reluctance of courts to hold de- 
fendant for another’s suicide. Scheffer v. Wash. City etc. R. R. Co., 105 U. S. 
249 (1881) (remote); Salsedo v. Palmer, 278 Fed. 92 (2nd Cire., 1921) (allega- 
tions that defentant bullied a foreigner until he became mentally irresponsible 
and jumped from a fourteenth story office window of the “ so-called Department 
of Justice,” remote); Daniels v. N. Y., N. H. & H. R. R. Co., 183 Mass. 393, 67 
N. E. 424 (1903) (deliberate suicide by insane injured party, no “ uncontrollable 
impulse,” remote) ; Sponatski’s Case, 220 Mass. 526, 108 N. E. 466 (1915) (work- 
men’s compensation, “ uncontrollable impulse,” proximate); Sinclair’s Case, 248 
Mass. 414, 143 N. E. 330 (1924) (workmen’s compensation, “ psychasthenic case 
went over border line and became insanity,” conscious starvation, remote). 

Compare the difficulties in cases of second accident claimed indirectly attribu- 
table to first injury. Watters v. Waterloo, 126 Ia. 199, 101 N. W. 871 (1904), 
abstracted, 72 U. or Pa. L. Rev. at 236 (remote); Clayton v. Holyoke St. Ry. 
Co., 236 Mass. 359, 362, 128 N. E. 460 (1920) (for jury); Gaglione’s Case, 241 
Mass. 42, 134 N. E. 240 (1922) (workmen’s compensation, award). See also 33 
Harv. L. Rev. at 653 and cases cited. 
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The Function of Direct Causation in a Negligence Case 


Since foreseeable harm is necessary for negligence, why con- 
sider whether proximate cause might exist without it? One 
answer is that it may be foreseeable that harm will come to 
someone in the general situation of the plaintiff, and still the 
general manner of the injury may not be foreseeable. Thus in 
Hill v. Winsor,®* the defendant negligently ran his tug into a 
bridge fender, on which the plaintiff was working, at a point 
about sixty feet distant from the plaintiff. The shock knocked 
out a temporary brace which the plaintiff had used to pry two 
piles apart, and he was pinched between these piles. The de- 
fendant apparently had no knowledge of the use or even of the 
existence of the brace, but he was held liable. The defendant 
was negligent in that his act might in some way injure a man at 
work on the pier by bumping it. It was, perhaps, foreseeable 
that the plaintiff might be jarred into the water, but probably 
no one on the tug could have been expected to anticipate that 
the plaintiff would be pinched between the piles or injured in a 
similar manner. Nevertheless, the decision may be supported 
on the basis of direct causation. 

Direct causation also extends liability beyond the spatial 
bounds of foreseeability. This is not true in a negligence case 
if liability is to be limited by saying that there is no duty of care 
to those in a specific location, unless it is foreseeable that they 
will be harmed. But we take it negligence may be, and generally 
is, really applied as a looser conception. The defendant is negli- 
gent if he is likely to hurt somebody by his action, and he is 
negligent toward the plaintiff if the latter is not in some situation 
like that of a trespasser, where the general duty of due care owed 
to all the world is not recognized by many authorities. As Pro- 
fessor Edgerton aptly suggests, negligence is not gauged by the 
probability of injuring one in plaintiff’s situation alone, but by 
the cumulative chances of injuring persons or property in various 
situations.” If it is true, for example, that a defendant may be 





58 118 Mass. 251 (1875). 

59 72 U. or Pa. L. Rev. 238 n. This suggestion probably runs counter to as 
much judicial language as almost any that could be made by a student of this 
field, but such strained extensions of foreseeability are common in attempting to 
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liable for the full sweep of a fire negligently started by him that 
burns farther than any one might anticipate, and there is good, 
though not unanimous, support for this in the authorities, it must 
be that the duty of care is not limited to the zone of foreseeable 
danger. If the court holds that a proximate result must always 
be foreseeable in any reasonable sense, the question becomes one 
of mere words; but if causation is to be carried further, and 
most courts do carry it further, the bounds of liability should be 
determined by principles of proximate causation, and the require- 
ments of negligence should be stated along the broad lines above 
indicated. 


Boundary Line between Direct Causation and Other Types 
of Proximate Causation 


As indicated above, any number of forces in the sense of 
physics may intervene between the defendant’s act and the harm; 
but if each of these forces is brought into play, if each new source 
of energy is tapped, by the disturbance or continuous series of 
disturbances started by defendant, the causation may still be 


direct. The definition of force has been so expanded as to cover 
the entire continuous series of disturbances, each dependent upon 
the stimulus of the preceding elements in the series. Each dis- 
turbance becomes a mere accretion to or part of the preceding 
disturbance, and is not treated as an intervening force.® 

What Professor Beale means by an intervening force actively 
caused by the defendant’s act * can only be determined by ex- 
amining his idea by the case method. Such an examination in- 
dicates that if human or animal action appears in the sequence 





hold it foreseeable that one in the plaintiff’s particular situation would be injured, 
that it is desirable to recognize that such a requirement is fictitious. 

80 See Marvin v. Chicago, etc. R. R. Co., 79 Wis. 140, 145, 47 N. W. 1123, 
1124 (1891), quoting Dixon, J., in Kellogg v. C. & N. W. R. R. Co., 26 Wis. 223, 
253 (1870). 

61 Consider, for instance, those exothermal reactions which may pass under 
the vague, but wholly intelligible, popular name of fire. The number of forces 
(in the narrow sense) involved is practically infinite. Still, it is often, though not 
always, easy to tell what may be called a single fire, and this would, as an en- 
tirety, be called a single active force in Professor Beale’s system. 

62 33 Harv. L. Rev. at 646. 
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of events after the defendant’s act, a new force has intervened. 
All the cases in his case book on Legal Liability under the heading 
of “ Intervening Force Caused by First Force” ® are cases in- 
volving human action, either by the plaintiff or a third party, 
between the defendant’s act and the harm. This is true of all 
the cases he cites in the corresponding portion of his article, 
except that he there adds two cases involving the action of 
animals.*° Where human or animal action is purely involuntary 
so that an instantaneous response is made to the defendant’s 
direct force without the exercise of choice, there is no reason for 
treating such response as constituting a new or intervening force. 
Where there is voluntary action or action involving choice on 
the part of any being other than the defendant, a basis for dis- 
tinction is apparent. Such a distinction fits in with our definition 
of an active force as something producing continuous change. 
So far‘as we know voluntary action may be caused by antecedent 
stimuli without continuous change. It may be a field for psycho- 
logical speculation whether all such actions cannot be resolved 
completely in terms of physics and chemistry, but it is clear from 
all legal tradition and analogies that voluntary action must not 


be regarded as perfectly mechanical.*° The new element of con- 
scious choice, which is elusive from a mechanical point of view, 
prevents the causation from being direct. Where a human act 





63 Pp. 103-157. 

64 33 Harv. L. Rev. at 646-640. 

65 Isham v. Dow, 70 Vt. 588, 41 Atl. 585 (1898) ; McDonald v. Snelling, 14 All. 
(Mass.) 290 (1867). Cf. Norton v. Eastern R. R. Co., 113 Mass. 366 (1873). 
These seem cases of involuntary action and hence direct causation. 

66 See Harton v. Forest City Telephone Co., 146 N. C. 429, 439, 59 S. E. 1022, 
1026 (1907). “For the spontaneous action of an independent will is neither the 
subject of regular, natural sequence, nor of accurate precalculation by us. In other 
words, so far as concerns my fellow beings, their acts cannot be said to have been 
caused by me, unless they are imbeciles or act under compulsion or under circum- 
stances produced by me which gave them no opportunity for volition,” quoting 
Waarton, NEGLIGENCE. We would say that voluntary action can be caused but 
not directly caused by another than the actor. It cannot be accurately precalcu- 
lated, but it can be inaccurately preéstimated which is sufficient for indirect 
proximate cause. 

“The jury were warranted in finding that the action of the elevator boy in 

. . Causing the car to descend, was an involuntary action on his part caused by 
the front of the car falling in on him. If so, there was in this case no intermediate 
act of a third person.” Ogden v. Aspinwall, 220 Mass. 100, 104, 107 N. E. 448, 
449 (1915). 
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intervenes, the legal situation is further complicated by the fact 
that a new juristic person is involved. 

It is perfectly clear that direct causation also ceases where a 
force intervenes which was not stimulated immediately by the 
defendant’s act or mediately by a continuous disturbance or a 
continuous series of such disturbances which the defendant 
started. 


VoLUNTARY ACTION STIMULATED BY THE DEFENDANT 


One passage in Professor Beale’s article suggests that the de- 
fendant is responsible for all human action he stimulates. If 
this is correct, the foregoing attempt to define the boundaries of 
direct causation with reference to such action is not important, 
because the defendant is responsible for all direct results of the 
intervening action without reference to probability or other tests 
of isolation. If his suggestion is not approved, the foregoing 
distinction is important. 

Professor Edgerton supposes a case designed to reduce this sug- 
gested type of proximate causation to an absurdity. D wounds P, 
which causes P to make love to his nurse in the hospital; this 
sends the nurse’s husband, H, on a reckless automobile ride, and 
P is consequently run over by H while P is leaving the hospital. 
Now I agree with Professor Edgerton that the defendant would 
be liable according to the language of at least one sentence in 
Professor Beale’s article. The defendant did, in fact, by his 
conduct so affect certain persons as to stir them to action. But 
there is an idea involved here which cannot be so summarily 
disposed of. In all of the cases that Professor Beale puts as 
illustrative of this type of proximate causation, where defendant 
stimulates another person to do something, the action has some 
reasonable reference to the necessities of the situation produced 
by the defendant. The action of the second party is within the 
scope of what is called for by the situation created by the de- 


87 33 Harv. L. Rev. at 646. “ Though there is an active force intervening after 
defendant’s act, the result will nevertheless be proximate if the defendant’s act 
actively caused the intervening force. Im such a case the defendant’s force is 
really continuing in active operation, by means of the force it stimulated into 
activity. ... Defendant may by his conduct so affect a person or an animal as 
to stir him to action; the result of such action is chargeable to defendant.” 
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fendant’s active force, and doubtless Professor Beale would accept 
this qualification as implicit in his statement. Let us consider 
whether this type of causation can be supported with the qualifica- 
tion so suggested. Thus, in the supposed case, the proximity of 
causation ceases where love begins. Thus, if the plaintiff is 
wounded, the wound calls for his going to the doctor, and the 
doctor’s treating it. Uncalled for action is not proximately 
caused by the defendant. This, it would appear, must be the 
basis of Professor Beale’s statement that the defendant is only 
responsible for bona fide attempts to cure on the part of the 
doctor. 

It seems, however, that the test of what is called for may be 
assimilated to a test of degree of probability, or, more col- 
loquially, of chance. A defendant causing a wound may be held 
responsible for the usual risks attendant thereon, which include 
those of medical treatment which frequently may not seem well 
advised or careful after the event. But the risk of getting scarlet 
fever, for instance, is not appreciably increased by an injury.” 
This line of thought suggests that the test to be here applied is 
the same as if the intervening action were entirely independent, 
and the probability of the intervention determines whether the 
new force is to be treated as an isolating cause. 

There is still another possibility worth noting. If these cases 
of voluntary action stimulated by the defendant are to be treated 
on a different basis from cases of independent intervening forces, 
it may be that in the former cases the probability of such inter- 
vening force is to be considered as of any moment up to the time 
when the next preceding force ceased; and in the latter case, it 
is to be considered as of the time of the defendant’s culpable act. 
At least one case of voluntary action cited by Professor Beale is 
perhaps more easily understood by considering the foreseeability 





68 It is not clear that Professor Beale would argue that uncalled for action 
may be caused in fact by the defendant, but we see no practicable definition of 
causation in fact which permits escape from that conclusion. Facts are facts, and 
strange things are caused to happen. 

69 The probability of a result is the chance of its happening. A certain result 
has a probability of unity. An impossible result has a probability of zero. All 
possible uncertain results have proper fractional probabilities. See pp. 186, 199, 
infra. Cf. H. T. Terry, supra, 28 Harv. L. Rev. 10, 17, 28. 

70 See 72 U. oF Pa. L. Rev. at 225. 
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or probability at this later period. In Eckert v. Long Island 
R. R. Co.,” the plaintiff recovered for the death of her intestate 
who lost his life rescuing a child in front of a train negligently 
operated by defendant. It is easier to find the intervention of 
the intestate appreciably probable at the instant before he started 
his belated rush for the child, than at any time when defendant 
might still have avoided the disaster by careful action. Still it is 
not out of all reason to say that a jury might reasonably find an 
appreciable probability of intervention in aid of the child appear- 
ing at the time of the defendant’s negligent act. Moreover, deci- 
sions such as this rather peculiar and dramatic case afford a 
slender basis for any general principle. The human inclination 
of the court to reward heroism may well explain a peculiar ex- 
tension of probability. 

The most numerous of the sorts of cases Professor Beale cites 
for his second type of proximate causation are cases of interven- 
ing negligence by medical men.” ‘The tort cases can be explained 


on the basis of Professor Terry’s suggestion to the effect that 
where there is a complete tort which will support an action for 
at least nominal damages, the proximateness of consequential 





71 43 N. Y. 502 (1871). Plaintiff fell off a trestle looking for his cousin 
who had fallen from defendant’s overcrowded car. Held, a case for the jury. 
Wagner v. International Ry. Co., 232 N. Y. 176, 133 N. E. 437 (1921). Per 
Cardozo, J.: “It is enough that the act, whether impulsive or deliberate, is the 
child of the occasion.” It should, however, be legitimate, or at least a probable 
natural child. 

72 It is not clear that it is safe to reason from them by analogy. It seems 
that liability has been carried far in such cases. (See extensive compilation of 
authority in 8 A. L. R. 506 n.) Where the defendant employs the physician, the 
courts have inconsistently gone off on general principles of agency. If the de- 
fendant injures the plaintiff’s automobile in a collision and the plaintiff’s repair 
man negligently injures it in trying to repair it, is defendant liable for this addi- 
tional damage? My idea would be that the usual, if not the universal, practice is 
to allow the plaintiff to recover the reasonable costs of repairing the damage im- 
mediately done by the collision not, of course, exceeding the amount the plaintiff 
has actually paid, or at least incurred liability to pay, and that the matter is not 
carried further. At any rate, Professor Beale supplies us with no case to sustain 
the recovery for the negligence of a third party in such a case, and I have en- 
countered none. Professor Edgerton cites some authority which would indicate that 
the defendant is not held. See 72 U. or Pa. L. Rev. at 227-230. None of them 
present exactly the narrow point here discussed, but the most similar on the facts 
are Cavanaugh v. Centerville Block Coal Co., 131 Ia. 700, 109 N. W. 303 (1906) ; 
Wis. & Ark. Lumber Co. v. Scott, 153 Ark. 65, 239 S. W. 391 (1922); Stefanowski 
v. Chain Belt Co., 129 Wis. 484, 109 N. W..532 (1906). 





172 HARVARD LAW REVIEW 


damages should be tested with reference to the violation of 
right and on the assumption that the violation of right actually 
happens. We are attracted toward this view although it is diffi- 
cult to get direct authority for or against it. Compounding 
probabilities before such a violation with probabilities after it ™ 
is thus avoided. What the courts seem to have in mind in pass- 
ing on consequential damages is the connection between such 
damage and other damage proximate to the defendant’s act.” 
The appreciable probability of an intervention necessary for the 
creation of a cause of action is thus to be tested as of the time of 
the act, and the appreciable probability of consequential damages 
is to be tested as of the time that a cause of action has first 
arisen.” The criminal case Professor Beale cites“ offers no 
difficulty, as the defendant directly and maliciously inflicted a 
dangerous wound with a deadly weapon, and no question of 
minute compound probabilities arises. 

It is important to notice that in some cases the defendant’s 
duty is defined in such terms by statute or otherwise that more 
than ordinary proximate causation is required. Thus in Rex v. 
DeMarny," defendant was indicted for causing and procuring 
obscene books to be sold. It was, of course, necessary to find 
that he positively instigated the sale, as indeed he did. It would 





78 Thus, if defendant is driving an automobile up to a street intersection so 
as to run one chance in five thousand of hurting someone, he should be found to 
be negligent in the absence of exceptional circumstances. A habitual city driver 
would injure someone every few weeks at that rate. The intervention of the usual 
forces involved in street accidents is also appreciably probable. Perhaps the 
chance of an injured party’s being treated negligently by a physician is one in a 
thousand. Accordingly, at the time of defendant’s act the probability of the 
negligent intervention of a physician treating a party defendant may injure is 
one in five million, which seems negligible. 

7 “Treating it as established ... that Webb was upon the track of the 
defendant in an insensible condition as a result of the negligence of the de- 
fendant, is it reasonable or unreasonable to hold that the defendant should have 
apprehended that a person in this condition, in such a place, might be injured 
or killed by the running of an engine (of another company) upon the track?” 
Southern Ry. Co. v. Webb, 116 Ga. 152, 157, 42 S. E. 395, 397 (1902). 

75 Ehrgott v. Mayor of N. Y., 96 N. Y. 264 (1884), discussed, 72 U. or Pa. 
L. Rev. 238, may be thus explained. 

76 Commonwealth v. Hackett, 2 All. (Mass.) 136 (1861), cited, 33 Harv. L. 
Rev. 649. Accord, People v. Cook, 39 Mich. 236 (1878), Brate, Cases on LEGAL 
LIABILITY, 141. 

77 [1907] 1 K. B. 388. 
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not have been sufficient to do some act which merely created an 
appreciable risk of their being sold.” 

It is true that in the cases that Professor Beale puts of A’s 
causing B to do something, A does more than merely run a risk 
of B’s doing it. He more or less positively stimulates B’s action. 
But it does not sufficiently appear that there is any adequate 
basis in reason or authority for evolving a general legal principle 
from that consideration. If B does not do what A intended him 
to do or act in a manner more or less generally foreseeable in 
view of A’s action, it is hard to see why A should be necessarily 
responsible. If A intended B’s action, he is, as we have seen, 
responsible for it. If it should have been foreseen, the causation 
is proximate under the rules governing intervening forces. It 
takes no strained interpretation to support most of the cases of 
stimulated voluntary action on this ground.” 





78 Cf. Regina v. Fretwell, Leigh & Cave, 161 (1862), discussed infra, note 87. 

79 All of the cases in Beate, Cases on Lecat Liasrmity, under the heading 
“ Intervening Force Caused By First Force ” (pp. 103-157), and in the correspond- 
ing part of his article (33 Harv. L. Rev. 646-649), except cases of intervening 
negligence by physicians (discussed supra, p. 171), will now be considered. Most 
of them are abstracted in one or both of the articles here discussed. 

Guille v. Swan, 19 Johns. (N. Y.) 381 (1822), BEALE, op. cit. 103, discussed, 
72 U. or Pa. L. Rev. 359. The acts of the crowd were only foreseeable in a 
general sense. The defendant called for help and the court puts the decision on 
the ground that defendant deliberately made himself the sport of the winds, and 
so ran the risk of coming down in such a situation as to attract the curious or to 
invite aid. 

Rex v. DeMarny, [1907] 1 K. B. 388, BEALE, op. cit. 104, abstracted, 33 Harv. 
L. REv. 646, discussed supra, p. 172. 

Jones v. Boyce, 1 Stark. 493 (1816), BEALE, op. cit. 108, abstracted, 33 Harv. 
L. Rev. 647. Accord, Fahy v. Director General, 235 Mass. 510, 126 N. E. 784 
(1920). Plaintiff’s leap was risked by defendant’s negligence. 

Scott v. Shepherd, 2 Wm. Bl. 892 (1773), BEALE, op. cit. 110, abstracted, 33 
Harv. L. Rev. 647. On the opinion of the majority of the court the action of 
Willis and Ryal was involuntary action, and therefore the causation is direct. 
In any case it is foreseeable that the squib would be cast about. 

Ill. Cent. R. R. v. Siler, 229 Ill. 390, 82 N. E. 362 (1907), BEALE, op. cit. 116, 
abstracted, 33 Harv. L. Rev. 647. It is foreseeable that property owners will 
attempt to put out a fire. Just where is not of the essence. Only procedural 
difficulties prevent the death from being treated as consequential damages flowing 
from the tort to property. 

Ehrgott v. Mayor of New York, 96 N. Y. 264 (1884), BEALE, op. cit. 120, 
abstracted and discussed, 72 U. or Pa. L. Rev. 238. See note 75, supra. 

Clark v. Chambers, L. R. 3 Q. B. D. 327 (1878), BEALE, op. cit. 125, ab- 
Sstracted and discussed, 72 U. or Pa. L. Rev. 231-232, 237. The jury might have 
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In the absence of any considerable body of cases that cannot 
be satisfactorily explained otherwise, it seems unnecessary to 
admit the general application of any principles of causation based 





found it appreciably probable that some one would move the obstruction in the 
road and still leave it in a place nearby where some one was likely to encounter it. 
See Harton v. Telephone Co., 146 N. C. 429, 441, 59 S. E. 1022, 1026 (1907). 

Eckert v. Long Island R. R. Co., 43 N. Y. 502 (1871), BEALE, op. cit. 147, 
cited 33 Harv. L. Rev. 648, discussed supra, p. 171. 

Turner v. Page, 186 Mass. 600, 72 N. E. 329 (1904), BEALE, op. cit. 149. There 
seems no difficulty whatever in accepting the view of the court that one who causes 
horses to run away should anticipate ill-advised attempts to stop them. 

Bloom v. Franklin Life Ins. Co., 97 Ind. 478 (1884), BEALE, op. cit. 150, ab- 
stracted, 33 Harv. L. Rev. 649. To say that the intervention was appreciably 
probable is euphemistic mildness. 

Commonwealth v. Campbell, 7 All. (Mass.) 541 (1863), BEALE, op. cit. 154, 
abstracted, 33 Harv. L. Rev. 649, cited, 72 U. or Pa. L. Rev. 229. Bad law. 
Other cases on similar facts, cited in 33 Harv. L. Rev. 649, need not be discussed. 

Fairbanks v. Kerr, 70 Pa. St. 86 (1871), abstracted, 33 Harv. L. Rev. 646. 
Much easier to explain on a probable intervention basis than Guille v. Swan, 
supra. 

Isham v. Dow, 70 Vt. 588, 41 Atl. 585 (1898), abstracted, 33 Harv. L. Rev. 
646, discussed supra, note 65. 

McDonald v. Snelling, 14 All. (Mass.) 290 (1867), abstracted, 33 Harv. L. Rev. 
646, discussed supra, note 65. 

Regina v. Halliday, 61 L. T. R. (N. S.) 701 (1889), abstracted, 33 Harv. L. 
Rev. 646. Even easier to explain on a probable intervention basis than Jones v. 
Boyce, supra. 

Wise v. Dunning, [1902] 1 K. B. 167, abstracted, 33 Harv. L. Rev. 646. Call 
a bunch of Irishmen “red necks” (see report at p. 169) and scoff at their 
religion, and see what happens. 

Bennett v. Lockwood, 20 Wend. (N. Y.) 223 (1838), abstracted, 33 Harv. L. 
Rev. 647. Let the boy at the foot of the class explain this one. Claims of conse- 
quential damages for failure to deliver money involve complications. See, ¢.g., 
Morris v. Western Un. Tel. Co., 24 Ariz. 12, 206 Pac. 580 (1922). 

Boggs v. Jewell Tea Co., 263 Pa. 413, 106 Atl. 781 (1919), abstracted, 33 Harv. 
L. Rev. 647. The intervening action and subsequent intervening force were ap- 
preciably probable. A more dramatic case in accord is Holmberg v. Villaume, 158 
Minn. 442, 197 N. W. 849 (1924). A cement road twenty-four feet wide running 
north and south had new dirt shoulders. Rain washed mud on the cement making 
it slippery. The plaintiff going south after dark stopped his car on the west side 
of the road. As a car from the south passed plaintiff, the defendant, coming up 
behind plaintiff in a car from the north, jammed on his brakes. His car skidded, 
bumping the car from the south one hundred and fifty feet north of the plaintiff, 
and continued to skid until it struck the plaintiff’s car, bouncing plaintiff’s car 
ahead about eight feet. Defendant’s car stopped at right angles to the road with 
the front wheels near the east edge of the pavement. Within thirty seconds one 
Anderson in the next car from the north swung west of the plaintiff’s car and hit 
both plaintiff’s car and plaintiff. 
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upon the stimulation of voluntary action * distinct from the 
principles which obtain in cases of independent intervening forces. 
As a matter of abstract reasoning, if one approaches a chain of 
causation in fact from the point of view of an isolation test, it is 
plausible to say that the chain is broken only where there is a 
lack of probable relation between two adjacent links.** The 
basis of such a principle in the facts of life is not clear however. 


Difficulties in Holding Probable Voluntary Action to be 
Proximate 


We suggest, with the qualification noted in case of consequential 
damages, that of the voluntary acts of others stimulated by 
the defendant, only those appreciably probable at the time of the 
defendant’s act are proximate to it. On authority the chief 





80 Imagination may be invoked to carry any such principles to lengths which 
raise ponderable doubts as to the generality of their application. For example: 
X, maliciously desiring to frighten A, a nervous and excitable person, comes up 
behind A and says “ Boo!” A is combing his hair with a metal comb and gives 
a violent start which produces a slight but painful abrasion in his scalp. A, in 
the reasonable exercise of defensive action, immediately tries to put witch hazel 
on the wound, but in his excitement, produced by X, grabs a bottle next the witch 
hazel bottle which contains a strong acid of similar appearance, and pours this acid 
on his head. This so aggravates his pain that he seizes the first cloth that comes 
to hand, a red flannel undergarment, wraps it around his head, and starts across 
lots for the doctor. The red cloth “ actively ” attracts a bull who butts A into a 
barbed-wire fence. Gangrene sets in in the wounds produced by the wire, which 
gangrenous wounds after being negligently treated by the attending physician 
directly cause A’s death. The tale can go on with continuous corruption in A’s 
body before and after death which causes new defensive acts by B which kill C. 

It is submitted that no court would hold X to be the proximate cause of even 
the death of A, but it is difficult to see wherein any requirements suggested to 
sustain Professor Beale’s second type of causation are violated. No independent 
force is encountered. Each action is positively stimulated by the last act, and 
taken one at a time, each voluntary action seems within the scope of what is 
called for and appreciably probable under the then existing circumstances. Such 
cases would drive us to say that mere number of causal steps makes causation 
remote; but if each new active force or voluntary action is required to be appre- 
ciably probable at the time of the defendant’s act, no such principle is necessary. 
We are not disposed to let the matter rest upon Professor Edgerton’s slightly less 
fantastic cases directed at the same type of causation because they do not meet 
certain possibilities implied in Professor Beale’s suggestion which seem at least 
prima facie reasonable. ‘ 

81 Cf. F. H. Bohlen, “The Probable or the Natural Consequence as the Test 
of Liability in Negligence,” 40 Am. L. Rec. (N. S.) 79, 85-86. 
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difficulty is to establish that proximate causation need necessarily 
be carried even to that extent. However the cases be analyzed, 
there appears a tendency not to look back of the last wrongdoer. 
It is often said that intervening negligence is isolating and breaks 
the chain of causation. Additional cases attribute a like quality 
to intervening criminal action. We think that, as Professor Beale 
suggests, any such principle is unsound. If intervening negligent 
or criminal action is not unlikely, the defendant ought as a general 
principle to take it into account, and its intervention should not 
relieve him from further responsibility. The consideration that 
where a wrongful act intervenes the plaintiff has a right of action 
against the intervening actor, should not be accorded weight. 
It is fundamentally vicious to allow one wrongdoer to avoid re- 
sponsibility merely because of another’s wrong. If it be agreed 
that the test is one of probability, it must still be recognized that 
in the application of this test, the courts seem optimistic about 
the normal qualities of human nature.** 

Cases which hold that the taking into custody by an adult of 
a chattel dangerous to children is an isolating intervention ** rest 
upon a more normal conception of probabilities. Each case 
should rest upon its particular facts, however. It need not be 
assumed that any kind of an explosive is safe in the hands of 
an adult.** 

It is desirable to consider whether there is not a general prin- 
ciple that if A delivers property to B, an independent and re- 
sponsible party, A does not proximately cause what B does with 
the property. In many cases, the defendant delivers a chattel 
to the plaintiff, and it is appreciably probable that the chattel 
will be used in a dangerous manner, but the defendant is not 





82 Cf. Henderson v. Dade Coal Co., 100 Ga. 568, 28 S. E. 251 (1807) and 
Perry v. Rochester Lime Co., 219 N. Y. 60, 113 N. E. 529 (1920), with Eckert 
v. Long Island R. R. Co., and Wagner v. International Ry. Co., discussed supra, 
p. 171 and note 71. Cf. also Jones Co. v. State, 122 Me. 214, 119 Atl. 577 
(1923) (state liable for fire set by paroled hospital patient affected with dementia 
praecox of the paranoid type). 

83 See 33 Harv. L. Rev. at 656, and cases cited. 

84 Diehl v. Green Fire Brick Co., 299 Mo. 641, 253 S. W. 984 (1023); 
Mathis v. Granger Brick & Tile Co., 85 Wash. 634, 149 Pac. 3 (1915); Sullivan 
v. Creed, [1904] 2 Ir. R. 317. 
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responsible for resulting injury. Such cases can generally be 
explained on the ground that the defendant is guilty of no breach 
of duty in making a delivery. Thus, when a dealer delivers a 
car to a purchaser, there is a very appreciabie probability that 
the purchaser will at some time drive it negligently. But one 
man is not his brother’s keeper, and ‘usually violates no duty in 
merely giving another a chattel which is harmful only if im- 
properly used. A somewhat analogous but more difficult case 
is Howard v. Redden,** which came up on demurrer to a com- 
plaint. The complaint alleged that defendant contractor negli- 
gently constructed a heavy cornice overhanging the street so that 
it would by natural action of the elements and by reason of its 
own weight and insecure fastenings fall to the sidewalk; the 
fastenings rotted and rusted; the owner of the building negli- 
gently failed to inspect and remove the cornice; and so it fell 
on the plaintiff. The court apparently accepted the allegation of 
negligence, and held that the defendant was not the proximate 
cause of the damage. We are inclined to think, however, that the 
case can be supported only on the ground that the complaint 
disclosed no negligence, as to the public, which had any causal 
relation in fact to the harm.** Of course it is not negligence to 
erect a building which will fall in time if not repaired. Nearly 
all buildings do. The builder is doubtless entitled to rely to a 
certain extent upon repairs after a reasonable time. Such con- 
siderations are among the circumstances under which the stand- 
ard of care must be applied. But if the builder fell short of the 
standard of care in view of all the circumstances, it is hard to 
see why it should be held that he did not proximately cause the 
damage because some one else failed to prevent the probable con- 





85 93 Conn. 604, 107 Atl. 509 (1919), abstracted, 72 U. or Pa. L. Rev. 237. 

86 The court said the defendant’s “is the ordinary case of a contractor or 
carpenter doing a job upon a building at the request of an owner and thereafter 
having nothing to do with it.” ‘There is, to be sure, an allegation that the 
cornice was so constructed as to be a constant menace, because it was liable to 
fall by its own weight due to insecure fastening. Whether this was so or not, the 
fall which in fact occurred was of a structure quite different from that left by the 
builder. So long as it remained as left by him it did not fall. The fall was due 
to rot occurring from natural causes, and which the complaint says should have 
been guarded against by the owner by inspection and repair or removal.” 
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sequences from taking effect. The fact that the cornice stood 
until its materials rotted and rusted out has a degree of evidenti- 
ary effect as showing that it was not negligently erected.*’ 

Although the matter is not free from difficulty, we conclude 
that no special principles need obtain to exempt a defendant from 
liability merely because he delivers property into the control of 
a competent third party not acting in concert with him or as his 
agent; and that if defendant is guilty of such a breach of duty 
as the particular proceedings may require, any voluntary action 
which he renders appreciably more probable is proximate, 
whether by delivery of property or otherwise, and whether de- 
fendant stimulates such action or not. It might have a salutary 
effect to hold one who sells a revolver in violation of statute 
responsible for an adult’s misuse of the weapon.** The extent 
of such responsibility, if any, would of course depend in large 
part on the terms of the statute examined in the light of general 
principles of statutory construction. 


INDEPENDENT INTERVENING FORCES 


As applied to many cases, it is sufficiently accurate to say 
that the harm must occur by an appreciably probable interven- 
ing force. Why is this statement not always sufficient? The 





87 Another difficult case is Regina v. Fretwell, Leigh & Cave 161 (1852). The 
defendant procured corrosive sublimate as a means of abortion for a pregnant 
woman who threatened to kill herself if he did not procure it. She died from the 
effects of the chemical. A conviction of murder was quashed. The decision is to 
be supported only on the ground that the defendant did not have the malice 
necessary for a conviction of murder. Martin, B., said: “ The acts of the prisoner 
were too remote from the death of the woman.” Erle, C. J., in the leading 
opinion said nothing about remoteness, but said inter alia: “ The facts of the case 
are quite consistent with the supposition that he hoped and expected that she 
would change her mind and would not resort to it.” Blackburn, J., straddled 
the question. 

Other cases present special problems which throw little light on general prin- 
ciples of proximate cause. Suppose A sells B a chattel in a jurisdiction where the 
sale is not per se unlawful, having reason to suspect that B contemplates an il- 
legal resale in another jurisdiction. Graves v. Johnson, 179 Mass. 53, 60 N. E. 
383 (1901). The question whether B should be able to avoid payment of the 
purchase price is not decided on principles of proximate cause but on considera- 
tions of policy which are applicable only in closely analogous cases. 

88 Cf. Anderson v. Settergren, 100 Minn. 294, 111 N. W. 279 (1907) (sale to 
minor, proximate). 
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reason is that various risks may be incurred by a plaintiff apart 
from the defendant’s action, and defendant can only be respon- 
sible for increasing such risks. Thus, there is an appreciable 
risk that almost any building may be destroyed or damaged by 
fire. The business of fire insurance is based upon this fact. If 
a defendant be held for negligently leaving inflammable ma- 
terials where a fire, not started by himself, is likely to destroy 
the plaintiff’s building, it is because he has appreciably increased 
the normal risk.* 

It is generally agreed that probability or foreseeability is 
among the most important considerations in determining ques- 
tions of proximate cause. As already suggested, some courts state 
that only probable or foreseeable results are proximate. If this 
view be rejected, and it be admitted that all direct results are 
proximate and that consequently the sweep of an active force 
as defined in that connection may carry proximate causation to 
an unforeseeable result, it is entirely consistent to hold that what 
must be appreciably probable or foreseeable is not the result, 
but the forces which intervene between the defendant’s act and 
the harm. There should be no difference between the extent of 





89 Many cases involving the liability of a carrier for damage to goods directly 
caused by flood or other forces of nature, where a delay in transit was a cause 
sine qua non of the damage, turn upon the question whether the defendant ap- 
preciably increased an existing risk by the delay. Green-Wheeler Shoe Co. v. 
Chicago, R. I. & P. R., 130 Ia. 123, 106 N. W. 498 (1906), and cases cited. See 
33 Harv. L. Rev. at 655. In so far as Laidlaw v. Sage, 158 N. Y. 73, 52 N. E. 
679 (1899), involves proximate cause, it can best be explained on the ground that 
defendant did not appreciably increase the risk to which plaintiff was exposed. 
Defendant had reason to expect an explosion. Plaintiff claimed defendant moved 
him fifteen or eighteen inches at right angles to the source of danger in order to 
shield himself. If a street car company wrongfully carries a passenger an extra 
block with due care against collisions, the risk to plaintiff from collisions is not 
appreciably increased. Fulton v. Kalbach, 179 N. Y. Supp. 604 (1920). Accord, 
Burton v. W. Jersey Ferry Co., 114 U. S. 474 (1885) (failure to provide seat) ; 
Morris v. Omaha etc. St. Ry. Co., 193 Ia. 616, 187 N. W. 510 (1922), cited, 72 
U. or Pa. L. Rev. 228 (subsequent injury from defective street); Hammett v. 
Birmingham etc. Co., 202 Ala. 520, 81 So. 22 (1918) (subsequent street traffic 
accident) ; Barry ». Harding, 244 Mass. 588, 139 N. E. 298 (1923) (unauthorized 
automobile ride not contributory negligence). Cf. Chi., St. P.. M. & O. Ry. Co. 
v, Elliott, 55 Fed. 949 (8th Circ., 1893) ; Moran’s Case, 234 Mass. 566, 125 N. E. 
591 (1920); Braley’s Case, 237 Mass. 105, 129 N. E. 420 (1921); Charles v. 
Boston El. Ry. Co., 230 Mass. 536, 540, 120 N. E. 69 (1918) ; Upham’s Case, 245 
Mass. 31, 139 N. E. 433 (1923); Gavros’ Case, 240 Mass. 399, 134 N. E. 269 
(1922) ; Sullivan’s Case, 241 Mass. 9, 134 N. E. 406 (1922). 
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the defendant’s responsibility for forces which he actually sets 
in motion with his own hand and those which he should appre- 
ciate are likely to take effect upon the situation he produces. 
For instance, an expressman, who carelessly leaves a fragile 
package where a heavy object is likely to fall on it, should be 
in no better position than if he had dropped the package.” It 
must be always borne in mind that the defendant must be guilty 
of negligence or other breach of duty before the question of 
proximate causation arises. If a defendant is driving an auto- 
mobile negligently, he should be liable for improbable damage 
that is done before it comes to rest. If, by reason of such negli- 
gence, it moves or comes to rest in such a manner that a second 
moving car (an independent intervening force) is likely to strike 
it, the defendant should be responsible for the damage done 
by the force of the second car in the collision. If the second 
car does not strike the defendant’s, but the driver may be and 
is thereby caused to swerve suddenly (voluntary action stimu- 
lated by the defendant), the defendant should be responsible 
for the force of such second car in making such deviation.» The 
defendant has appreciably increased the probability that the force 
of the second car will have effective operation to the damage of 





90 If, however, the fall is brought about by some improbable intervention of 
such a nature that the damage was substantially the result of a risk different in 
its general nature from the risk he should have appreciated, the causation is not 
proximate. The mental state accompanying the intervening action may be 2 
substantial element in the determination of whether the intervention was of a 
probable nature. Alexander v. Newcastle, 115 Ind. 51, 17 N. E. 200 (1888), dis- 
cussed infra, p. 188; Milostan v. Chicago, 148 Ill. App. 540 (1909). Cf. Carter- 
ville v. Cook, 129 Ill. 152, 22 N. E. 14 (1889) (negligent or inadvertent push, 
proximate) ; Lacon v. Page, 48 Ill. 499 (1868) (pull by runaway horse, proximate). 
Cf. also cases of fires started by third persons, Watson v. Ky. & Ind. Bridge & 
R. R. Co., 137 Ky. 619, 126 S. W. 146 (1910) (inadvertently or negligently — 
proximate, maliciously — remote) ; Moody v. Gulf Refining Co., 142 Tenn. 280, 
218 S. W. 817 (1920) (maliciously — remote). Cf. also cases of children stealing 
explosives, Perry v. Rochester Lime Co., 219 N. Y. 60, 113 N. E. 529 (1016); 
Horan v. Watertown, 217 Mass. 185, 104 N. E. 464 (1914); Olson v. Gill Home 
Investment Co., 58 Wash. 151, 108 Pac. 140 (1910). 

91 Holmberg v. Villaume, 158 Minn. 442, 197 N. W. 849 (1924), abstracted, 
note 79, supra; Fraser v. Flanders, 248 Mass. 62, 142 N. E. 836 (1924). On the 
other hand if the driver of the second car, having been caused to go to the wrong 
side of the road by the defendant, should drive on the wrong side after all need 
for it had ceased, his action would become improbable intervening voluntary 
action and an isolating cause relieving the defendant from further responsibility. 
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others. In no case is it necessary that the ultimate result be 
probable so long as no improbable independent intervening force 
or improbable voluntary action is encountered.*? We are inclined 





92 As we have seen, if the effects of the acts of two parties concur to produce 
a result, it is said they each cause it. The question often arises as to whether the 
negligent acts of two parties acting independently were concurrent or successive. 
If a negligent act succeeds a negligent act or omission, the first actor is not 
responsible unless the second act should be foreseen. A typical case of con- 
current negligence is Washington & Georgetown R. R. Co. v. Hickey, 166 U. S. 
521 (1897), where the defendant street car company negligently ran a car in front of 
an approaching railroad train, and the railroad negligently dropped the crossing 
gates imprisoning the car on the railroad track. Both negligent acts were sub- 
stantially simultaneous. A typical case of successive negligent acts is where a 
city leaves a street in bad condition, and a defect therein causes the plaintiff to 
be thrown in front of a negligently driven vehicle. It is reasonably clear that 
there was an interval just before the collision when the city did not have time to 
repair the street, but the driver had a chance to avoid danger by commencing to 
drive properly. The test of successive negligent acts is not, did one breach of 
duty start before the other; but, did it cease to be a cause in fact of the harm 
an appreciable interval after the other. If a party other than the defendant takes 
positive action causing the harm, and has a last clear chance to avoid the harm, 
whether the defendant’s negligence is a proximate cause of the harm depends on 
the probability of the intervening act. DeCamp v. Sioux City, 74 Ia. 392, 37 N. 
W. 071 (1888); Louisville v. Hart, 143 Ky. 171, 136 S. W. 212 (1911), and 
Stone v. Boston & Albany R. R. Co., 171 Mass. 536, 51 N. E. 1 (1898), all seem 
suitable cases for a jury to determine whether the intervening negligent act should 
have been anticipated. Yet the Stone case held as a matter of law that it should 
not; in the DeCamp case it was held that there was no liability, offering as a 
reason that the causation was not direct; and in Louisville v. Hart it was said 
that there was concurrent negligence and proximate causation as a matter of law. 
Cf. Pastene v. Adams, 49 Cal. 87 (1874); Shafir v. Sieben, 233 S. W. 419 (Mo., 
1921); Carr v. St. Louis Auto Supply Co., 293 Mo. 562, 239 S. W. 827 (1922); 
City of Douglass v. Burden, 24 Ariz. 95, 206 Pac. 1085 (1922) ; Sider v. Gen. Elec. 
Co., 203 App. Div. 443, 197 N. Y. Supp. 98 (1922). Lane v. Atlantic Works, 111 
Mass. 136 (1872), applies the test thought correct, leaving it for the jury to 
determine whether the negligent intervention should have been foreseen. The 
opinion uses direct as a synonym of proximate, which, of course, is contrary to 
the usage here recommended. Distinguish cases where the defendant is positively 
and continually maintaining a wrongful condition (Dalton v. Great A. & P. Tea 
Co., 241 Mass. 400, 135 N. E. 318 (1922); Salisbury v. Herchenroder, 106 Mass. 
458 (1871) ) from cases where defendant’s breach of duty is merely in omitting a 
periodic inspection. 

Proximate causation thus explains a part but not all of the cases of last 
Clear chance, because the plaintiff is generally given the benefit of that doctrine 
when the defendant was guilty of a mere nonfeasance and without reference to 
whether the defendant’s negligence was probable. However, in determining whether 
last clear chance does or should exist as a separate doctrine in a jurisdiction where 
the question is open for consideration, the extent of the ground to be covered by a 
coherent system of proximate cause should not be overlooked. If the court takes 
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to the view that a mere improbable omission should not be con- 
sidered an isolating cause.” 

The foregoing discussion has been upon the assumption that 
the probability of the intervening independent forces or volun- 
tary action must be considered at the time of the defendant’s 
act. This is believed to be the best view. It is only at the time 
of the defendant’s act that foreseeability or probability can mean 
anything to the defendant, and it seems fair to test proximity of 
causation accordingly. There are some indications in Professor 
Beale’s article that the probability is to be determined as of the 
time that the defendant’s force comes to rest, or as of any time 
during which the defendant’s force is active.°* However, to 





the view that an improbable nonfeasance is isolating, there is additional reason 
for refusing to admit a separate doctrine of last clear chance. It is entirely reason- 
able to say that a plaintiff should be barred when he should not only realize that 
his conduct is likely to cause him harm, but that it is likely to come about through 
a probable intervening negligent act of the sort which takes place. 

%3 Regina v. Holland, 2 M. & Rob. 351 (1841) is a striking application of this 
view. Contra, Hendrickson v. Commonwealth, 85 Ky. 281, 3 S. W. 166 (1887), 
and State v. Preslar, 3 Jones (N. C.) 421 (1856), both abstracted, 72 U. or PA. 
L. Rev. 227. The real trouble here is that the courts balk at carrying through to 
a logica! conclusion the principle that contributory negligence of the injured party 
is no defense in a criminal case. 

It is necessary to analyze some cases carefully to see whether anything other 
than an omission intervenes. Thus in Harnett v. Bond, [1924] 2 K. B. 517, aff’d, 
[1925] A. C. 669, the defendant wrongfully detained plaintiff and restored him to 
an insane asylum whence he was out on parole. Plaintiff sought to hold defendant 
for a subsequent confinement as an insane person for nine years notwithstanding 
that a medical board reéxamined him upon several occasions as required by 
statute, claiming that the board had negligently failed to order his discharge. 
There doubtless were, however, manifold acts of physical restraint exercised by 
plaintiff’s keepers over the period of years, and so many of these interventions as 
took place after plaintiff’s first examination were not to be expected if plaintiff 
was sane. 

%4 With reference to his third type of cases, he states: “If the defendant’s 
active force has come to rest, but in a dangerous position, creating a new or in- 
creasing an existing risk of loss, and the foreseen danger comes to pass, operating 
harmfully on the condition created by defendant and causing the risked loss, we 
say that the injury thereby created is a proximate consequence of the defendant’s 
act.” 33 Harv. L. Rev. at 650. It is not clear what is meant by “ foreseen.” 
It is fairly inferable that “foreseeable” is meant. The statement would suggest, 
however, that it is sufficient for proximate causation that the intervention seem 
foreseeable to the jury considering the situation at the time the defendant’s active 
force comes to rest. On the assumption that the greater includes the less, it 
follows logically that it is also sufficient that the foreseeability be considered as of 
any time during which the defendant’s force remained active. This assumption 
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sustain the cases which he cites as illustrative of this third type 
of proximate causation, it is only necessary to consider the 
probability of the intervention, as the trier of the fact might 
find that it should have appeared to the defendant at some time 
during the continuance of the defendant’s wrongful act or omis- 
sion. It is submitted that this is going as far as any obvious 
practical considerations require, and at least as far as the weight 
of authority warrants. A fantastic chain of causation may be 
constructed without unlikely connections between adjacent links. 
It is not reasonably possible to maintain that only one active 
force may succeed the defendant’s force. If the intervention of 
the second force is probable, the defendant becomes responsible 
for such second force. It really becomes his force in this sense. 
If the probability of the second force is to be taken as of the 
time that the first force comes to rest, there is no apparent 
reason why the probability of a third force should not be con- 
sidered as of the time that the second came to rest, and so on. 
When we have once broken away from what the defendant should 
appreciate, there is no guide to tell us where to stop.” 


PROXIMATE CAUSE CONSIDERED As PROBABLE NATURAL CAUSE 


We have arrived at the conclusion that there are two types of 
proximate causation: (1) simple active force causation, and 
(2) causation by independent active forces or through interven- 
ing voluntary actions the probability of whose intervention was 
appreciably increased by the defendant’s act in view of the 
defendant’s information and means of information. It is highly 
desirable to identify these conceptions with the language com- 
monly used in the cases. Although the opinions abound with 
adjectives,°*° the commonest description of proximate cause is 
that of natural and probable cause. The cases frequently define 
natural cause with reference to the absence of intervening 





is confirmed by his concluding statement that the defendant’s force (not the 
defendant’s act) must have created a risk of being acted upon by the active force 
that caused the result. 33 Harv. L. Rev. at 658. 

®5 Note the exception with reference to consequential damages discussed supra, 
p. 171-172. 

%6 See note 117, infra. 





184 HARVARD LAW REVIEW 


forces,°’ and it seems proper to say accordingly that direct 
cause is natural cause. An act which sets in motion or directs 
an active force which continuously produces change without the 
intervention of an independent force and without the interven- 
tion of voluntary action is, then, simply a natural cause. All 
other cases of proximate causation are cases where the harm is 
directly (i.e., naturally) caused by an appreciably probable in- 
tervening force, whether such force becomes effective through 
voluntary action or otherwise. An act or omission which pro- 
duces the harm through the intervention of only appreciably 
probable natural causes may then be called a probable natural 
cause. In direct or natural causation we have merely a special 
case where the probability of the operation of the efficient active 
force which does the harm is certainty, that is, unity. The prob- 
ability factor may then be dropped from the general expression, 
leaving the briefer expression applicable only to the special case.” 

Therefore, what is necessary for causation is not, as is com- 
monly stated, natural and probable cause, but probable natural 
cause. This statement is of course meaningless apart from a 
definition of the terms used and the antecedent definitions of 





97 “Tt is only when the facts show a continuous succession of events so linked 
together that they become a natural whole, not broken by some outside agency, 
that the result is to be considered as the natural one.” Pittsburgh F. & I. Co. v. 
Dravo Contracting Co., 272 Pa. St. 118, 123, 116 Atl. 147, 149 (1922). 

“If the injury be traceable, through the chain of natural causation, directly to 
the act complained of, no matter what may have been the intervening conditions 
or occasions, such act will be deemed the proximate cause.” Reid v. Evansville & 
T. H. R. R. Co., ro Ind. App. 385, 391, 35 N. E. 703, 705 (1893). 

“ The spontaneous action of an independent will is said .-. . to break the causal 
connection. This is in truth the intervention of a new force outside of the 
regular natural sequence of the primary cause.” Pike v. Grand Trunk Ry. Co., 
39 Fed. 255, 256 (D. N. H., 1889). 

“The question always is, was there an unbroken connection between the wrong- 
ful act and the injury, a continuous operation? Did the facts constitute a con- 
tinuous succession of events, so linked together as to make a natural whole, or was 
there some new and independent cause intervening between the wrong and the 
injury?” Mil. & St. Paul Ry. Co. v. Kellogg, 94 U. S. 469, 475 (1877), per Strong, 
J., quoted in Harton v. Telephone Co., 146 N. C. 420, 438, 59 S. E. 1022, 1025 
(1907); Seith v. Com. Elec. Co., 241 Ill. 252, 261, 89 N. E. 425, 428 (1909); 
Goodlander Mill Co. v. Standard Oil Co., 63 Fed. 400, 405 (7th Circ., 1894) ; and 
in many other cases. 

®8 An alternative statement is: Proximate cause is natural or probable natural 
cause; Or, since the same party may be responsible for concurring direct and in- 
direct causes, proximate cause is natural and/or probable natural cause. 
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“intervening” and “ force.” Any brief summary of a legal 
principle involves comprehension of its underlying conceptions, 
and the courts may, and in a rough sense do, use the phrase 
“natural and probable cause” to do approximately the work of 
“ probable natural cause ” in the sense here outlined. The concep- 
tions here suggested have not been cut out of whole cloth. A 
test of the absence of an intervening force and a test of the prob- 
ability of the result are the ones most commonly stated in some 
form in the cases.°® Professor Terry indeed says that apart from 
intention, there are only two tests of proximateness, probability 
and the non-intervention of an independent cause.**’ We use 
elements of both conceptions in an attempt to state a consistent 
and coherent plan of approach to problems of proximate cause. 





99 Our main conclusion has been stated judicially by means of a peculiar defi- 
nition of “ efficient intervening.” See State v. Deschamps, 126 S. C. 416, 420, 120 
S. E. 491, 493, per Marion, J.: “ One of the best and most widely quoted defini- 
tions of proximate cause is the following: ‘ The proximate cause of an injury is 
that cause which, in natural and continuous sequence, unbroken by any efficient 
intervening cause, produces the injury, and without which the result would not 
have occurred.” 22 R. C. L. 110, $2. The efficient ‘intervening cause must be 
one not produced by the wrongful act or omission, but independent of it, and 
adequate to bring injurious results.’ Mack v. Railroad Co., 52 S. C. 336, 29 S. E. 
gio, 40 L. R. A. 679, 68 Am. St. Rep. 913; Cooper v. Richland County, 76 S. C. 
20, 56 S. E. 958, 10 L. R. A. (N. S.) 7099, 121 Am. St. Rep. 946. Any cause in- 
tervening between the first wrongful cause and the final injury, which might 
reasonably have been foreseen or anticipated by the original wrongdoer, is not 
such efficient intervening cause as will relieve the original wrong of its character 
in law as the ‘ proximate cause’ of the final injury. Harrison v. Berkely, 1 Strob. 
525, 549. Cooper v. Richland County, supra; 22 R. C. L. 134, § 19.” 

See to somewhat similar effect, Harton v. Forest City Telephone Co., 141 N. C. 
455, 462, 54 S. E. 299, 301 (1906), s. c. 146 N. C. 429, 440, 59 S. E. 1022, 1026 
(1907), quoting from Barrows, NEGLIGENCE, 17 et seg.; Benedict Pineapple Co. v. 
Atlantic Coast Line R. R. Co., 55 Fla. 514, 527, 46 So. 732, 736 (1908). Cf. “If, 
after the cause in question has been in operation, some independent force comes 
in and produces an injury not in its natural or probable effect, the author of the 
cause is not responsible.” Bishop, Non-Contract Law, § 42, quoted in Laidlaw v. 
Sage, 158 N. Y. 73, 98, 52 N. E. 679, 688 (1899), and in Dye-Washburn Hotel Co. 
v. Aldridge, 207 Ala. 471, 474, 93 So. 512, 515 (1922). 

22 R. C. L. 119 cites twenty cases which repeat, with slight variations, the 
definition of proximate cause given in State v. Deschamp, supra. 

The quotation from Mack v. Railroad Co., supra, might appear at first glance 
to support Professor Beale’s second type of causation. The courts generally say, 
however, that any voluntary action by another than the defendant or his agent is 
independent. 

100 28 Harv. L. Rev. at 17. 
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The word “ natural ” must be understood as a technical term. 
Barring divine miracles, which do not loom large on the judicial 
horizon, everything that happens is natural. When the word is 
used in a more restricted popular sense, a conception of prob- 
ability is introduced which is just exactly what we are trying to 
exclude. If the word “natural” means nothing with respect to 
proximate cause, separate and distinct from the ground covered 
by the word “ probable,” it should never have been used in the 
cases. We maintain that it connotes a distinct idea, and sug- 
gest that a practicable delimitation of such idea has been out- 
lined here.*** 

There is some objection to speaking of probable natural cause, 
because probable in other connections often means more likely 
than not. Indeed it has been so defined in connection with 
proximate cause,’ but this definition will not stand a moment’s 
consideration.** Probability must be taken in its more mathe- 
matical sense as merely expressing the chance of an event when 
certain conditions are known. The appreciable probability neces- 
sary for proximate cause may be conceivably one in two in some 
cases, and one in a million in others. Indeed the estimated 


mathematical probability of the intervening forces which do the 





101 The word is not accurately descriptive in this connection, and would not 
be used here except for'its currency in the cases. The only way to get words with 
unequivocal meanings is to coin them. That alienates the practical lawyer who 
sagely distrusts new words even more than new ideas. In the law of proximate 
cause particularly, the inertia of authority lies in words and not in ideas. An en- 
tirely new word is instantly recognized as unauthoritative, while a court can use 
the same word or phrase with half a dozen different contents during the same term 
of court without arousing suspicion as to the steadfastness of the law except in 
the minds of defeated counsel. 

102 Pey Sanborn, J., in Cole v. German Savings & Loan Soc., 124 Fed. 113, 
115 (8th Circ., 1903), and in Chi., St. P., M. & O. Ry. Co. v. Elliott, 55 Fed. 9409, 
952 (8th Circ., 1893). 

103 In Jackson v. Wisconsin Telephone Co., 88 Wis. 243, 60 N. W. 430 (1804), 
plaintiff recovered on the theory that a fire which destroyed his barn was started 
by lightning which struck a higher building nearby and which was conducted 
thence to the barn by a wire strung between the two buildings by the defendant. 
Should the defendant have been given a verdict, unless plaintiff could prove that 
lightning was more likely to strike the higher building than not? Many courts 
state that to hold the defendant, the result must be probable. A consideration of 
the spacing of crowds would indicate that a heavy weight dropped from a sky- 
scraper onto a corner as busy as Broadway and Wall Street at noon would be 
less likely to strike anyone than not. 
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harm is so blended with other considerations that it is a question 
of the temperament of the judge or juror whether it be con- 
sciously considered at all. It is submitted to be always there, 
however, and primary among the considerations in determining 
whether the risk should be held or found to be appreciable. 


THE DEGREE OF DEFINITENESS OBTAINABLE - 


Even as Professor Edgerton, we have paid Professor Beale the 
compliment of examining his views critically as a means of 
developing our own. On the other hand, the results of our 
examination have not been entirely negative, for we have at- 
tempted to make constructive use of his ideas and such ideas 
as his statements have suggested to us. In this we have been 
very materially assisted by some of Professor Edgerton’s criti- 
cisms.*°* The result can, therefore, by no means be considered 
a mere paraphrase of the article which Professor Edgerton has 
criticized. At the same time we have endeavored to point out 
certain positive general principles which are fundamental in the 
law of proximate cause, and although these principles are not 
propounded as rules in the sense of rigid precepts of perfectly 
mechanical operation, we are brought face to face with Professor 
Edgerton’s thesis that definite rules are impossible. Now defi- 
niteness itself is an indefinite, relative term. What degree of 
certainty is possible under the principles proposed, and what is 
the use of striving for certainty? 

It has already been pointed out that the boundary lines of 
direct causation are not clear cut. As to probable cause, since 
the considerations which may affect the degree of probability 
held sufficient to be appreciable are admittedly numerous and 
often vague, the degree of certainty that can be obtained in the 
application of this standard is even less. It is, of course, funda- 
mental that only the general and not the precise nature of the 
intervening forces need be foreseeable. This introduces another 
vague factor. Furthermore, it is impossible to get away from 
the truth behind Judge Smith’s substantial factor test and the 





104 The description of an active force as one which is continuously producing 
change is due to Professor Edgerton. See 72 U. or Pa. Rev. at 218, and p. 158 
supra. 
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uncertainty involved therein. In Alexander v. Town of New 
Castle,’ the defendant negligently permitted a pit to remain 
in a street. A sheriff was injured by being thrown into the pit 
by an escaping prisoner. The defendant was held not a proxi- 
mate cause of the injury. This decision might be questioned, 
or might be sustained on the ground that although it was prob- 
able that someone might fall into the pit, it was improbable that 
anyone would be thrown in intentionally by a third party. But 
suppose the sheriff were going down the street, attracted by the 
fall of an extraordinary meteorite, and fell into the pit? To 
some minds the essential intervening force to be foreseen is that 
of the sheriff’s body coming over the edge of the pit and drop- 
ping into it. How far back of that fact will the law go to 
examine the probability of intervening forces? Reasonable 
courts will differ as to how far such cases present questions for 
the consideration of the jury.*°° Moreover, in most actual cases it 





105 y15 Ind. 51, 17 N. E. 200 (1888). See cases in note go, supra. Cf. Clum- 
foot v. St. Clair Tunnel Co., 221 Mich. 113, 190 N. W. 759 (1922). 

106 Defendant carelessly poured gasoline into a pit in a boiler room where 
plaintiff worked. Plaintiff's employer fiooded the pit with water. Gasoline floated 
out and vapor exploded when plaintiff opened a fire box. Held, proximate. Leahy 
v. Standard Oil Co., 220 Mass. 90, 107 N. E. 458 (1915). The question is, is it of 
substantial importance how the vapor reached the fire? The employer’s act may 
have been not unlikely mathematically, but it might not occur to an ordinary man 
in the defendant’s situation that such action would be material. This difficult case 
leads to the suggestion that only the last intervention need be foreseen, but such a 
view emasculates any isolation test. Cf. Pittsburgh Reduction Co. v. Horton, 87 
Ark. 576, 113 S. W. 647 (1908). 

In Fottler v. Moseley, 179 Mass. 295, 60 N. E. 788 (1901), the plaintiff retained 
corporate stock on the defendant broker’s false representation that certain fictitious 
sales were genuine. The plaintiff recovered for a decrease in value of the stock 
caused largely by an embezzlement on the part of an officer of the corporation. 
The court said in effect that the defendant was responsible for the risk of deprecia- 
tion in the value of the stock for any cause whatever. The case is not easily ana- 
lyzed under our system. To say that the fall of the stock was the intervening force 
whose probability is to be considered is to determine the disposition of hard cash 
by a metaphor which smacks of a pun. In that case the plaintiff sold her stock at 
a low price which may be said to be an intervening act which should have been 
foreseen. But she could doubtless have recovered on the basis of its depreciated 
market value if she had kept it. Attempt may be made to express such result in 
terms of human acts, but the process is a cumbrous one. The case suggests that 
our system, being founded on physical and mechanical conceptions, is not adapted 
for use in various situations involving intangibles. It doubtless is not adapted to 
explaining all the rules of damages. Not only is it uncertain what results will be 
obtained in various cases where it is applicable, but it is not certain just when it 
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would be only of slight benefit to know how the issue of proximate 
cause is to be decided, when the outcome of a triai is necessarily 
uncertain due to questions as to negligence, contributory negli- 
gence, veracity of witnesses, personality of court and counsel, 
et cetera. 

In spite of what we have said, it is submitted that the fore- 
going discussion presents only one side of the question and 
taken alone presents a very distorted view of the situation. It 
is desirable to have the law even of proximate cause in some 
measure discoverable by the bench and bar, so that we may have 
a government at least in part of laws, and not altogether of men, 
unaided and unrestrained in this respect. It is also desirable 
that the result of cases be predictable as much as possible, 
that groundless suits may not be brought, and well-founded 
clams may be settled out of court. As to the first de- 
sideratum, one should not assume that because the boundary 
lines of proximate cause cannot be definitely marked out, nothing 
can be gained by a systematic method of approach to cases in- 
volving the question. We suspect it is true that cases are very 
largely decided on judicial instinct as to what is a just and proper 
disposition of the case. The formal reasons are in large part 
found to justify the decisions after they are reached. We are quite 
sure that this is the method of the law teacher suddenly assailed 
by novel questions from a class. But this charge and admission 
does not mean that the instinct need be irresponsible or un- 
trained. A settled practice as to the method of approaching 
questions of proximate cause in any jurisdiction must facilitate 
the operation of a legal instinct as distinguished from a capri- 
cious one, and must add to the orderly and satisfactory settle- 
ment of controversies in and out of court. 

As to predictability, although we should not expect too much, 
for the reasons suggested, something can be accomplished by 
a methodical law of proximate causation. It is easy to 
over-emphasize the extent and effect of the indefiniteness in- 
volved in the suggestions here put forward. Thus, Professor 





may be applied. It is perhaps too obvious to point out that there is no use in 
having definite rules unless they can be definitely applied. A definite set of words 
which may be repeated from court to court and from generation to generation 
May give certainty to the legal type-setter, but not to the litigant or his counsel. 
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Edgerton paraphrasing Professor Beale’s test of his third type 
causation (with a requirement as to the nature of the harm 
which should, we submit, be absorbed in the conception of 
negligence) says: “If, from the point of view of a reasonable 
man (an indefinite idea) with defendant’s information, defend- 
ant’s act produced a substantial risk (an indefinite idea) that 
a force of the general character of that which intervened (an in- 
definite idea) would cause harm of the general character of that 
which occurred (an indefinite idea), defendant’s act is a legal 
cause of the harm; otherwise it is not.”**’ In like style, the 
following may be stated: If A communicates with B (an indefi- 
nite idea) so as to give B a reasonable impression (an indefinite 
idea) that A is offering to enter into a contract with him, and if 
B then within a reasonable time under the circumstances (an 
indefinite idea) does acts which should give a reasonable man in 
A’s situation (an indefinite idea) to understand that he accepts 
this offer, or if A otherwise receives good or valuable consider- 
ation (an indefinite idea) *** for a promise he makes B, then 
he becomes bound to B, and B can recover the damages in the 
contemplation of the parties (a very indefinite and fictitious 
idea) if A does not perform his promise, though A may be dis- 
charged from duty to perform if B makes a breach going to the 
essence of the contract (an indefinite idea). Still it cannot be 
fairly said that there is no law of contracts or that no definite 
rules can be established, or that a contract case should be 
handed over to a jury with an instruction to do justice with a 
view to certain “ tendencies ” in the decisions. 

No general plan of proximate cause need be regarded as more 
than a working hypothesis; but if all courts approached cases ac- 
cording to the plan here suggested, the law would have a degree 
of predictability that it does not now have. For the result of 
rational processes is largely determined by initial premises, and 
the suggestions to which an organism is habitually receptive are 
most potent determinants of its instinctive reactions. 

On the other hand there is little danger that any definition 





107 72 U. or Pa. L. Rev. at 233. 

108 The article published immediately after Professor Edgerton’s is entitled 
“What is Consideration in Anglo-American Law?” and concludes “ Nobody 
knows.” Hugh E. Willis, 72 U. or Pa. L. Rev. 245, 391. 
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will be followed through to a so-called logical conclusion in cases 
where such an event would be clearly unjust. Comparing our 
definition of proximate cause with the decided cases, it appears 
to err in favor of plaintiffs; that is, the decisions inconsistent 
with it are nearly all decisions for defendants. It is less open 
to this objection than Professor Beale’s, and juries would be likely 
to carry Professor Edgerton’s the farthest of all. No one can 
successfully call on a court to violate its sense of proportion or 
of legal propriety. If a court is convinced that extraordinary 
features, of time and space for instance, require judgment for 
defendant in a given case, it can and will hold accordingly. A 
departure from the result of applying general tests such as those 
here suggested should be made in view of its desirability as a 
precedent; that is, as tending to establish a more or less definite 
and intelligible exception. It is only in this way that interests 
other than those of the parties to the particular case can be 
served. The defendant should have the burden of persuading a 
court that an exception not already established on authority 
should be recognized.’ 

If it be settled in any jurisdiction, contrary to what is here 
suggested as the better view, that the expressed policy of the court 
is that the result must be foreseeable, reasonable results can be, 
and probably generally are, reached in particular cases by a loose 
interpretation as to the degree of definiteness in the foreseeability 
required. This seems to involve, however, a transcendent elas- 
ticity in the conception of foreseeability which really leaves the 
court without any guide but its conscience and leaves the bar with 
none. Our view admits that a degree of flexibility in the applica- 
tion of foreseeability cannot be avoided, but the most serious temp- 
tation to stretch it past the elastic limit of an intelligible concept is 
avoided by holding the defendant for all natural consequences of 
his act, and requiring that not the result but only the intervening 





109 This suggestion may seem at first subversive of the fundamental prin- 
ciples underlying our law of crimes, and our law of torts since Brown v. Kendall, 
6 Cush. (Mass.) 292 (1850), that the burden is on the plaintiff to establish the 
defendant’s responsibility for his acts, but further consideration will indicate that 
no such fundamentals are questioned. The burden, not of proof as to the facts, 
but of persuasion as to the law, always rests upon a party who seeks to establish 


an exception to a general principle not already established in the jurisdiction in 
question. 
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forces which are substantially involved, need be appreciably 
probable. It is not desirable to dispel the obscurity about proxi- 
mate cause by going to the extreme of saying that it is sufficient 
that it be foreseeable that harm might result to one in the plain- 
tiff’s situation or relation, for this is the requirement for negli- 
gence, and such a rule would really abolish the requirement of 
proximate cause in negligence cases."° Such a statement does 
not indicate consideration of a case where harm is foreseeable by 
means of some kinds of interventions, and comes about by means 
of interventions of a totally different kind and nature. 


PROFESSOR EDGERTON’S RECOMMENDATIONS 


Professor Edgerton, after developing his thesis that definite 
rules are impossible, points out certain tendencies in the decisions. 
We agree that most of these tendencies obtain. He then suggests 
that legal cause is simply justly attaching cause and that juries 
should be instructed to decide whether legal cause exists upon 
that basis, taking into consideration all the circumstances which 
they think pertinent with a particular view to certain tendencies 





110 Language of recent Massachusetts opinions, which might be abstractly con- 
strued as going so far, must be taken as limited by the context and the cases under 
consideration. ‘The particular manifestation of the result of careless conditions 
is not infrequently quite out of the usual experience, but if the conditions possess ele- 
ments of negligence, the person responsible for them may also be held responsible 
for the result,” per Rugg, J., in Dulligan v. Barber Asphalt Paving Co., 201 Mass. 
227, 231, 87 N. E. 567, 569 (1909), quoted in Dalton v. Great A. & P. Tea Co. 
241 Mass. 400, 404, 135 N. E. 318, 320 (1922); Fraser v. Flanders, 248 Mass. 62, 
67, 142 N. E. 836, 838 (1924). To a like effect, see Walmsly v. Rural Tel. Ass’n, 
102 Kan. 139, 169 Pac. 197 (1917), abstracted, 72 U. or Pa. L. Rev. 2309. 

“It is enough to prove that the probable consequence of his acts was that harm 
of the same general character as that which came to the plaintiff would come to 
persons who stood in the same general relation to the defendant as the plaintiff; 
and that it is not necessary to make out liability on a defendant’s part that the 
particular series of events which ended in the injury to the plaintiff were the 
probable consequences of the defendant’s acts,” per Loring, J., in Ogden v. Aspin- 
wall, 220 Mass. 100, 103, 107 N. E. 448, 449 (1915), citing Jeremiah Smith, supra, 
25 Harv. L. Rev. at 238 et seq. 

The particular series need not be foreseen, but the nature of the intervening 
force must be. King v. Smart, 240 Mass. 174, 177, 133 N. E. 562, 564 (1921). 

Some opinions call only for causation in fact. Williams v. Columbus Producing 
Co., 80 W. Va. 683, 93 S. E. 809 (1917); Jones Company v. State, 122 Me. 214, 
119 Atl. 577 (1923). 
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as to which they are to be instructed. This seems to be an un- 
warranted and an impractical conclusion. 

Perhaps the method of approach we have outlined is at vari- 
ance with the custom of many courts in that it is not sufficiently 
prolific in ostensible rules for limiting liability. Now, when a 
question of proximate cause is properly reached, the defendant 
has been guilty of a breach of duty, somebody has been damaged, 
and the defendant has in fact caused that damage. If the court 
still believes that judgment should be for the defendant, it feels 
the need of the protection of some apparently definite and estab- 
lished rule for limiting liability. An onus to show that no lia- 
bility should attach in a peculiar kind of case, which, we lave 
suggested, should be a burden of persuasion resting upon the 
defendant, might become a burden upon the judge in justifying 
his decision. Perhaps therefore, many courts will indefinitely 
continue to say, for instance, when deciding for the defendant, 
that his act was not the necessary cause, or that a new, efficient, 
or independent force intervened, just as if such statements were 
reasons for their decisions; and in cases where instinct calls for 
a decision for the plaintiff, will continue to say, without refer- 
ence to any intelligible definitions of such terms, that no new, 
efficient, or independent force intervened. 

Such courts are, however, even less likely to adopt Professor 
Edgerton’s suggestions which would be practically giving the jury 
a carte blanche. The sonorous and meaningless language which 
often appears in the opinions is used to take cases away from 
juries conveniently. This practice is even less likely to be 
stopped in substance than inform. A plausible reason why many 
cases are needlessly based on proximate cause instead of on lack 
of negligence is that the law of negligence is known to be rela- 
tively simple and to raise a jury question unless reasonable men 
cannot differ, whereas a case can be disposed of on proximate 
cause as a matter of law by accumulating enough words in an 
opinion. 

Professor Edgerton explains that justice means what is socially 
advantageous as serving the most important of the competing 
individual and social interests involved. Are juries competent 
to apply such a test? Judges should be trained in sociology, 
economics, history, political science, psychology, and _ legal 
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technique to make or “find” good law, and they are doubt- 
less more so trained than juries. Further, in order to consider 
anything except what is fair between the parties, it seems neces- 
sary to have principles of decision which are sufficiently definite 
to be intelligibly formulated and which will operate well in the 
long run, though often not in the particular case. 

The decision of what is just in various tort cases involving 
proximate cause, Professor Edgerton suggests, is in a large part 
controlled by the desirability of discouraging harmful or unsocial 
conduct. This desideratum and criterion he refers to no less 
than eight times.‘** Such reasoning is altogether inconsistent 
with his fundamental hypothesis that certainty is not possible in 
tort cases, and not necessary, because torts are not generally 
committed with a view to legal consequences.**” 

Professor Edgerton is to be commended for undertaking the 
difficult task of outlining typical instructions for the jury. These 
outlines, though admirably conceived and expressed as a clear 
summary of his theory,’** are open to certain practical objections. 
He would instruct them, among other things, that a legal cause 
is a justly attachable cause. It is submitted that the word 
“just ” has in the lay mind a partly ethical and partly emotional 
content. It seems a peculiarly ill-chosen word to use to a jury. 
They are impliedly invited to balance the competing individual 
and social interests involved. This is not their province, and 
they are not qualified to do it, as we have previously argued. 
They are to be told to consider any circumstances which they 
think pertinent. This is relatively less objectionable, but is in- 
advisable. The relative wealth of the two parties, or the fact 
that the defendant is an insurance company, or like circumstances 





111 72 U. or Pa. L. REv. at 347, 355, 356, 359, 361, 363, 364, 367. 

112 72 U. or Pa. L. Rev. at 243. He cites Professor Bohlen for the statement 
that the principles of proximate cause, if any, appear to be a compromise between 
two conflicting ideas of the function of tort actions; one, punitive, the other, 
compensatory. 72 U. or Pa. L. Rev. at 349 n. I believe that the compensatory 
theory and practice predominates in modern law, but, with reference to the puni- 
tive theory, how can decisions of tort cases have deterrent as distinguished from 
vengeful effects, if it cannot be said to a prospective wrongdoer, “If you cause 
results of a certain general kind or in a certain general way you will be 
responsible ” ? 

118 His paragraphs on the risk of harm are particularly noteworthy. 72 U. oF 
Pa. L. Rev. at 374. 
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which they may have learned or surmised, are likely to be thought 
all-controlling, it would seem."** He does not propose, of course, 
to include all his propositions in a charge to the jury in each case, 
but his summary indicates a recommendation to instruct them as 
to every legal tendency that might be pertinent, and to give them 
the broadest possible latitude in determining legal cause. [If all 
the facts and legal tendencies which might in a given case affect 
the determination of the question of proximate cause on his 
theory are called to their attention, the charge is likely to pass 
over their heads. We think most persons who have talked with 
jurymen would agree that the average jury take only a very few 
ideas from a judge’s charge. From such instructions as Pro- 
fessor Edgerton proposes, the jury would very likely take away 
only the impression that the judge told them to do justice, 
and to consider whatever circumstances they think pertinent. 
That may not seem a very shocking result, but after all the 
jury are, in our present legal theory, and should be, we submit, 
primarily fact finders and not law makers.*** It is the duty of 
the court to give the rules and standards of law which may be 
applicable to the case, and advise them specifically as to the 
crucial questions of fact which they are to determine in order to 
apply such standards and to return a verdict according to law. 
Very often embarrassing questions, which are really questions of 
law, are turned over to a jury by a harassed trial judge. But to 





114 The jury is to be told te consider whether the defendant’s negligence was 
a “marked ” or a slight failure to meet the standard of care. This is an attrac- 
tive and not unreasonable suggestion, but it is questionable whether the now dis- 
credited doctrine of degrees of negligence should be revived under this modified 
form, because it is difficult to tell how much good or harm it would do. It would 
be difficult for the court to supervise the assessment of punitive damages under 
such an instruction. They are to be told that the propriety or public advantage 
of the course of conduct, incidentally to which a negligent act was done, is for their 
consideration. Thus, if in a southern state the defendant were driving an auto- 
mobile distributing literature encouraging negroes to educate themselves, and negli- 
gently ran over the plaintiff, the jurymen’s views as to whether negroes should be 
educated or kept down should affect their judgment as to what damages, if any, 
were proximate. 

115 True, in applying facts to a standard of care in negligence cases, they practi- 
cally make the standard. To say they do nothing but find the facts would be 
false in law and in fact. But much effort has been expended by the courts, and 
it is to be hoped not altogether in vain, to limit the functions of the jury primarily 
to fact finding. 
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dump all of the difficulties of proximate causation on the jury 
under the peculiarly loose charge to do justice seems a reductio 
ad absurdum of this tendency. 

The present law of proximate causation differs from juris- 
diction to jurisdiction, and it is dubious how much justice or how 
much certainty is obtained. It is greatly overworked, as has 
been repeatedly pointed out. The most hopeful prospect of 
progress and the one most in keeping with our legal traditions is 
to search for a few underlying principles and a consistent termi- 
nology which would aid courts in approaching their problems. 
If Professor Edgerton had developed his thesis as presenting 
considerations which affect the judicial mind in determining when 
to take cases away from the jury rather than as presenting con- 
siderations to be called to the attention of the jury, he would have 
come much closer to the truth. But it seems that he has given 
us too many principles and suggested no method of applying 
them which would insure the application of any. 

It should not be considered disrespectful to the bench as an 
institution, or to the learned, conscientious, overworked, and some- 
times brilliant individuals who compose it, to direct vigorous criti- 
cism against the continuous announcement of “ demonstrably 
erroneous ” *** rules of proximate cause, and the accumulations 
of misleading and confusing adjectives so frequently employed.'” 
There is not the slightest doubt that much could be gained by a 
widespread recognition of the fact that cases are not decided 
according to the accumulation of requirements for proximate 
cause that are so frequently recited in the cases, particularly those 
which decide for the defendant on any ground. It is necessary to 
clarify the law of proximate cause, or substantially to abolish it in 
favor of the administration of justice without law in this respect 
as it seems Professor Edgerton in effect proposes to do. His 





116 See Jeremiah Smith, supra, 25 Harv. L. Rev. at 317. See 72 U. or Pa. L. 
Rev. at 241. 

117 Professor Manley O. Hudson has kindly supplied the following list of ad- 
jectives which are sometimes used in the cases more or less synonymously with 
proximate: direct, immediate, adequate, efficient, operative, moving, active, real, 
effective, decisive, supervening, primary, original, inducing, contributory, con- 
current, (causa) causans. We may add “legal” and “dominating” and, of 
course, “ natural,” “probable,” and various combinations of the foregoing adjec- 
tives usually connected with the word “ and.” 
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views evidence a normal reaction from the present treatment of 
proximate cause in the cases. Courts might lend themselves to 
some such reaction without passing their responsibilities on to 
juries to the extent he recommends. 


CoNCLUSION 


That any principles now evolved will be fully controlling in all 
cases that arise hereafter is not to be expected. The scope of 
this article is necessarily limited to a discussion of general law *** 
and no general theory can claim the support of all the cases 
hitherto decided in every jurisdiction. The usefulness of the 
law of proximate causation is largely dependent upon the par- 
ticularity with which the requisite legal terms are defined 
and described, and the consistency with which they are used. 
Definiteness divined without definition may be as illusory as 
justice administered without justices. However no definition can 
amount to more than a bare outline of certain ideas with no 
adequate representation of the illustrations, the qualifications and 
the explanations by which the ideas were developed. 

If it is necessary to see the immediate social-utilitarian ap- 
plication of the decision in each case, any general law of proxi- 
mate causation must seem without adequate justification. To 
those persons who may be persuaded that such a general law may 
properly exist within the limits outlined in our introduction, the 
points here submitted may seem entitled to provisional acceptance 
as a working hypothesis adapted for use in analyzing cases. The 
more complicated definitions are necessarily formulated in very 
abstract terms and any practical use made of them in connection 
with a given case will involve a statement of the ideas they con- 
tain in concrete terms applicable to the particular case. It is 
submitted that the following points are consistent with the actual 
decisions in a great majority of the decided cases: 

1. A cause in fact is a cause but for which the harm would not 
have occurred. 





118 Special local rules of proximate cause are often connected with statutes. 
See, e.g., Neilson v. Worcester, 219 Mass. 88, 106 N. E. 579 (1914); Clinton »v. 
Revere, 195 Mass. 151, 80 N. E. 813 (1907) ; Leahy v. Standard Oil Co., 220 Mass. 
90, 95, 107 N. E. 458, 460 (1915) (limiting liability). McDonald v. Dundon, 242 
Mass. 229, 233, 136 N. E. 264, 265 (1922) (extending liability). 
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2. A proximate cause must always be a cause in fact, except 
that an act of any one of two or more persons, the effects of 
whose acts concur to produce a result, may be a proximate cause 
even if the act of another would have been adequate to produce 
the result alone. 

3. An act which in fact produces a result intended by the actor 
is a proximate cause of such result. (An omission is described 
as an act except when a distinction between them is expressly 
indicated. ) 

4. A natural cause is also a proximate cause. A natural cause 
is an act or an active force from which the harm follows auto- 
matically by the mere operation of the laws of nature without 
any intervening active force and without intervening voluntary 
action. 

5. A probable natural cause is also a proximate cause. A 
probable natural cause is an act which produces the harm through 
the intervention of one or more active forces or voluntary actions 
the probability of whose intervention was forthwith appreciably 
increased by the act, and, without the intervention of any active 
force or voluntary action the probability of whose intervention 
was not thereby appreciably increased. 

6. An active force is a disturbance or series of disturbances 
following one another by the mere operation of the laws of 
nature. It involves continuous change and does not involve 
voluntary action. 

7. A voluntary action is an action by an animate organism 
which involves a choice of two or more courses of action. In- 
stantaneous and unreasoning reactions to strong stimuli of pain, 
fear, or the like are not voluntary. An exercise of selection or 
choice by an animal with a low degree of mentality may be 
voluntary. 

8. An intervening active force or an intervening voluntary 
action is an active force or a positive voluntary action which has 
temporal intervention between the original wrongful act or 
omission and the harm. If, at a place where events or conditions 
having causal relation in fact to a certain act or omission occur 
or exist, such force or action starts operating after the act 
has ceased, or after there is no longer a reasonable opportunity 
to cease the omission, and such force or action then has causal 
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relation in fact to the harm, such force or action intervenes be- 
tween such act or omission and the harm; otherwise, it does not 
intervene. Preferably, an intervening omission should not be con- 
sidered an intervening action. 

9. The probability of an event when certain conditions are 
known is the ratio of the number of times such event may be 
expected to follow these conditions to the entire number of times 
such conditions are reproduced, if such conditions be reproduced 
an indefinitely great number of times. For purposes of probable 
natural cause, an appreciable probability is one which a reason- 
able man in ordering his conduct in view of his situation and his 
knowledge and means of knowledge, should, either consciously or 
unconsciously, take into account in connection with the other 
facts and probabilities then apparent. 

10. In connection with probable natural cause it is necessary 
and proper for the court or jury to consider only forces or actions 
which constitute substantial factors in producing the result. It 
is necessary and proper for the court or jury to consider only the 
cumulative probabilities of the intervention of actions or forces 
of a similar nature. Distinctions may be taken as to the nature 
of actions by reference to the state of mind of the actor as well 
as the physical characteristics of the act. 

11. The proximity of consequential damages in tort cases is 
to be tested with reference to the state of facts which gives rise 
to the cause of action. An appreciably probable intervention in 
this connection is one which would occur to a reasonably alert 
and intelligent man in view of the state of facts existing at the 
time a cause of action first arises. 

12. Questions of actual fact and questions of appreciable prob- 
ability are for the jury, subject to the usual supervisory powers 
of the court. All other questions of proximate causal relation 
should be determined by the court. To such extent as may be 
practicable, and only to such extent as may suffice to direct the 
attention of the jury to the questions for their determination, the 
court should embody in its instructions its decision on the law 
of proximate cause as applied to the particular case. 


James Angell McLaughlin. 


Harvarp Law ScHOOoL. 
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THE INTERPRETATION OF “ISSUE” IN THE 
STATUTE DE DONIS * 


iS Rate the estate tail in its developed form was mainly of 
judicial creation is a fact which is now accorded an in- 
creasing professional recognition, though some of the historical 
data upon the point have not been the subject of wide comment, 
and some are yet to be brought from their centuries-old hiding 
place. That the question of how many generations were to be 
restrained from alienation by the Statute De Donis is vitally 
affected by the judicial interpretation of “ exitus” (issue) in 
that enactment, seems obvious, and upon this the writer offers 
the result of some research. It is hoped, moreover, that the 
materials below will cast some small gleam of light upon the 
promptness with which efforts to disentail followed the passage 
of the act. Thus perhaps we may gauge the acceptability of the 
entail to the generation in which it was born and the vitality and 
responsiveness of the law of those times to influential current 
opinions. 

Like all other historical materials those used herein take much 
of their significance from the environment in which they are 
found, and to be evaluated exactly, they must be fitted into 
their proper chronological place. For this reason it seems nec- 
essary to consider the conceptions which preceded the doctrine 
of quantum of estates and the forces leading up to the Statute 
De Donis before dealing with the interpretation of “ exitus.” 

Early records show a naive unconsciousness of any possibility 
of the modern doctrine of quantum of estates. There is ever 
present a silent assumption that any grant of land is personal 
to the tenant; that it will last only during his lifetime’ or, it 





* I am deeply indebted to Mr. T. F. T. Plucknett of the Harvard Law School 
faculty for assistance in the preparation of this paper. 

1 See Cuapwick, ANGLO-SAxon INsTITUTIONS, 376. The author suggests that 
the duty of the milite to give his lord a suit of armor, etc., furnished by the lord 
to the ancestor of the man, when the latter dies, is inconsistent with the idea of 
heritable property. In other words, the early form of the heriot shows the idea 
of loan or life interest rather than that of absolute gift. It will be remembered 
that at such time no substantial distinction was made between lands and chattels 
in this respect. There was, however, hereditary folcland. Ibid. 374. 
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may be, for such time as he performs certain services.” But 
as law and people become more and more settled, ideas of vary- 
ing interests in land begin to take form, and a tendency develops 
to express more definitely the quantity of the interest given. 
The grantor, to whom the grantee is likely to stand in some 
relation, either of family or of service, will promise to furnish 
some warranty of the land granted. This may be for the life 
of the grantee only, or it may include a promise of protection 
to future generations.» The intention may be to reward a 
faithful friend or follower or to secure the development of land 
and the consequent income therefrom. Such considerations no 
doubt led to the leases or “loans” for three successive genera- 
tions which were made by Bishop Oswald in the tenth century.* 
From these and similar conveyances gradually evolves the idea 
that the donor’s promise of protection of possession, whether 
from armed marauders or from process of court, constitutes the 
limitation upon the tenant’s rights.” The form of the gift thus 
becomes most important. Every man rests his title upon forma 
doni, from the tenant in capite to the tenant paravail.’ In the 





In the tenth century the English conception of the land Joan was lax and con- 
fused with the gift into which it seemed to merge. Martrranp, DomespAy Boox 
AND BEYOND, 301-302, 317. Land had been granted for three successive lives as 
early as the later tenth century. Jbid. 304. But such land, having been a family 
home and twice inherited before the end of the lease, was hard for the lessor to 
recover, even when the period of the lease had expired. Jbid. 310. See SEEBOHM, 
TripaL Custom IN ANGLO-SAxon Law, 525. 

Unless the word “heirs” or “assigns” or a combination of both could be 
proved to have been used as a limitation of the gift, only a life estate was con- 
veyed in Bracton’s time. Bracton’s NoTEeBook, cases 964, 1235, 1811. “In the 
more ancient charters the gift instead of being ‘to X and his heirs’ is often a 
gift ‘in feudum et hereditatem’ or ‘ hereditario iure possidendum’.” 1 PoLLocKk 
AND Marrtianp, History oF ENGLisH Law, 2 ed., 308 n. 1. See Britton, I, 96 b. 

2 Professor Maitland discusses Bishop Oswald’s “riding men,” their duties, 
etc. See Marrianp, op. cit. 308 et seg., 317. For the later Anglo-Saxon and 
earlier Norman periods, see 1 PoLtocK AND MAITLAND, Op. cit. 282, 284 et seq. 

8 See 1 Pottock AND MAITLAND, Op. cit. 306-308. 

* See MAITLAND, Op. cit. 309, 312 et seq. 

5 t PoLLocK AND MAITLAND, op. cit. 306. For an example of the phrasing of 
such gifts, see Rounp, ANcrENT CHARTERS, 69 et seq. 

® The frequent and varied references to forma doni are well exemplified by 
turning to cases appearing in just one volume of the year books. Y. B. 20 
Epw. I (R. S.) 58, 120, 131, 142, 300, 302, 356, 366; Y. B. 20 Epw. I (R. S.) 
438, 450. See Britton, I, 96 b; 2 Pottock AND MAITLAND, op. cit. 12, 25-28; 
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period before the calculus of estates was worked out,’ the form 
of the gift served the same purpose in a crude way. 

Not unnaturally, in a period before ownership was clearly 
delimited and when mutual obligations existed between a veri- 
table web of tenants im capite, mesne lords and tenants in de- 
mesne, even members of a family, or, as some charters recog- 
nize, members of a lord’s court are assumed to have some vague 
interest in the place which they know as their common home. 
For a time, then, under the Norman régime, we find grants contain- 
ing recitals of the consent of members of the grantor’s court or 
members of his family (usually possible heirs).* Glanville finds 
it necessary to tell us that the owner of land does not need the 
consent of the heir to enable him to make a valid conveyance 
to a bastard son or to create a maritagium® at the expense of 
the inheritance. The device of binding the heir by warranty 
shows a way to dispense with his consent in any conveyance of 
unqualified interests,*° and by the year 1200 the power to 
alienate a fee without consulting him had come in with primo- 





2 HotpswortH, History or EnciisH Law, 3 ed., 263; 3 ibid. 102-103 and note 
3, p. 103. The principle is stated by Bracton (f. 32 b); “Ita poterit donator in 
donatione sua cum consensu accipientis legem, condicionem et modum apponere 
quem voluerit, dum tamen hoc non sit in praeiudicium aliorum, quamvis hoc esse 
possit in praeiudicium sui ipsius et heredum suorum. Et quamvis hoc sit contra 
legem terrae et consuetudinem regni, cum conventio quandoque legem vincat.” 
The above is Woodbine’s text, but the punctuation after “ suorum ” should be a 
comma rather than a period; it is so in the first edition (1569). 

For an attempt to restrict alienation, see Y. B. 1-2 Epw. II (Seld. Soc.) 
62. And see F. W. Maitland, “A Conveyancer in the Thirteenth Century,” 
7 L. Quart. Rev. 63-64. 

7 See F. W. Maitland, “ Remainders After Conditional Fees,” 6 L. Quart. 
Rev. 22, 26. See Dicspy, History or THE LAW oF REAL Property, 5 ed, 
167 n. 2. 

8 On the consent of the family, or of expectant heirs, see 2 PoLLocK AND 
Martitanp, History oF ENGLisH Law, 251-253, 308-311. That this evidences a 
family ownership in the later Anglo-Saxon period is denied by Maitland, supra, 
at p. 251, but affirmed by others. See Lopce, Essays on ANGLO-SAxon Law, 
74-77; SEEBOHM, TripAL Custom in ANGLo-Saxon Law, 513 et seg. See 3 
HotpswortH, op. cit. 102. 

On transfers by the lord with the consent of his court, see 1 PoLLocK AND 
MAITLAND, Op. cit. 346. 

§ GLANVILLE, VII, cc. 1, 18. See 2 PottocK AND MAITLAND, op. cit. 15, 300- 
310. 

10 See Bracton’s NoTEBOOK, cases 224, 1685; 2 PoLLocK AND MaAajlrTLAND, 
op. cit. 313; 3 HoLpswortH, op. cit. 105. 
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geniture."* The “ heir’s ” interest then shrinks to a mere expec- 
tancy.’” The bias of the king’s courts in favor of free aliena- 
tion; ** the bias of the church, then in the zenith of its power, 
to a freedom which made giving to it an easy matter; ** the 
bias of the overlord of many tenants, who saw in the doctrine 
that the heir comes in through the grace of the lord and not 
through right, a sound theoretical basis for collecting his relief; *° 
all conspired to make the word “ heirs ” one of limitation rather 
than one of purchase. This construction, which gives complete 
ownership to the grantee to the exclusion of his “ heir,” is later 
accompanied by unquestioned power of alienation.** It has 





11 “Free alienation without the heir’s consent will come in the wake of 
primogeniture.” 2 PoLtLocK AND MarrTLanp, op. cit. 309. This was fairly well 
settled by the last years of Henry II. Ibid. 311-313; 3 HoxpswortH, op. cit. 
75. The drift toward primogeniture is shown by SEEBOHM, op. cit. 512. “ But 
it is easy to see that the nearer the holding of the twelve-hyndeman approached 
to a benefice or office the stronger would be the tendency towards single suc- 
cession instead of divisions among heirs.” Even in the days of Henry II the 
primogenitary rule was not popular among those with whom the king’s court 
had to deal. 2 Pottock AND MAITLAND, op. cit. 274. 

An incident of the transition is shown by the pleading of custom of partition 
against the claim of the oldest son. Y. B. 30 Epw. I (R.S.) 50. 

12 Bracton, f. 17: “ Et sic adquirit donatarius rerum dominia ex causa dona- 
tionis, et heres eius post eum ex causa successionis, quia nihil adquirit ex dona- 
tione facta antecessori, quia cum donatario non est feoffatus.” See 2 PoLLocKk 
AND MAITLAND, op. cit. 13; 3 HoLpsworTH, op. cit. 75. 

13 That free alienation was still the source of some friction is seen by the 
argumentative tone of Bracton (f. 45 b): “Sed posset aliquis dicere quod ex 
hoc quod donatarius ulterius dat et transfert rem donatam ad alios, quod hoc 
facere non potest, quia per hoc amittit dominus servitium suum, quod quidem 
non est verum, salva pace et reverentia capitalium dominorum. Et singulariter 
verum est quod donatarius rem in terram sibi datam donare poterit cui voluerit, 
nisi ad hoc specialiter agatur in donatione ne possit. Cum enim quis tenementum 
dederit certum dat tenementum tali modo, ut certas consuetudines recipiat et 
certum servitium, secundum quod superius dictum est. Et unde de iure plus 
petere non poterit, si habuerit quod convenit, et sic tollat quod suum fuerit et 
vadat.” But Bracton favors fullest powers of substitution. F. 81. See 2 Por- 
LOCK AND MAITLAND, op. cit. 18; 3 Hotpswortn, op. cit. 77, 80. 

14 Pressure in this direction by the church is shown by the royal legis- 
lation designed to oppose wholesale giving to religious organizations. See 
7 Epw. I; 13 Epw. I, st. 1, c. 32; 18 Epw. I, c. 3; 34 Epw. I, st. 3; 15 
Ricu. II, c. 5; 8 Hatspury, Laws or ENGLAND, 367 n. (g). See 1 PoLtocKk 
AND MAITLAND, op. cit. 333; 3 HotpsworTH, op. cit. 87, and cases there cited 
(n. 3). 

15 See 3 Hotpswortn, op. cit. 106. The same forces, together with those 
mentioned in note 13, supra, give rise to the “ Rule in Shelley’s Case.” Ibid. 107. 

16 18 Epw. I, cc. 1-2 (Quia Emptores). See 2 Potkock AND MaArrLanp, 
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been suggested that such power was maturing in the earliest days 
of the thirteenth century as a compromise with the rising tide of 
primogeniture, so that the father, whose lands would otherwise 
go to his eldest son, might make suitable provisions for other 
members of the family if he chose to do so.” 

The word “heirs ” was not yet clear in all its connotations." 
It was still uncertain whether collateral heirs of the first pur- 
chaser could inherit.’® Bracton does not clearly say that they 
can,”° but rather shows some belief that descent of the fee will 
be only to the issue of the original grantee, and may end with 
that line of descent.”* Until this is settled and the calculus of 
estates more fully worked out, escheats and reversions cannot 
be isolated and classified; ** and interests will even be conveyed 
to “revert” to grantees after life estates simultaneously cre- 
ated.** The question whether a fee terminated by exhaustion of 
the heirs of the donee instead of exhaustion of the heirs of his 
grantee survived to give trouble even in the first years of the 
fourteenth century,** and the word “ assigns ”’ was used in char- 
ters so that the duty of the overlord, or grantor, to warrant the 
title could be transferred by his grantees to a subsequent taker.” 





History oF ENGLIisH Law, 2 ed., 293; 3 HotpswortH, History oF ENGLIsH Law, 
3 ed., 80. 

17 See 2 Pottock AND MAITLAND, op. cit. 309; 3 HoLpswortTH, op. cit. 75. 

18 See 2 PoLLocK AND MAITLAND, op. cit. 13; 3 HoL~pswortTH, op. cit. 106-107. 
See note 1, supra. 

19 See 3 HotpswortH, op. cit. 175-176; 2 PoLLocK AND MAITLAND, op. cit. 
204 et seq. 

20 F. 62 b, 66 b, 67 b. 

21 F, 62 b; Grianvize, VII, 1. See 2 Pottock AND MArrLanp, op. cit. 14; 3 
HoipswortTH, op. cit. 106. ‘ 

22 Throughout the period of Bracton, the words “escheat” and “ revert” 
were used interchangeably. Bracron, f. 23, f. 160 b. In the contemporaneous 
French land law the words were used to mean devolution; land descended to a 
lineal, but escheated to a collateral. Braumanorr, cc. II, XIV. See 2 Portocx 
AND MAITLAND, op. cit. 23; 3 HoxpswortH, op. cit. 133; F. W. Maitland, supra, 
6 L. Quart. REv. 22, 25. 23 See Hunter, Fives Sive Pepes Fintum, 34. 

24 Y. B. 33-35 Epw. I (R. S.) 362, per Bereford, J.: “See that there is no 
deceit in your pleading; for from what you have said we understand that the 
tenements, etc., were given to William and Agnes and to the heirs and assigns 
of Agnes, and there is no force in that word ‘assigns’ but simply in those words 
‘heirs of Agnes’.” Bracton is uncertain about this. Ff. 23 b, 48 b. See 3 
HoLpswortTH, op. cit. 102, 106-107. 

25 See Bracton, f. 17 b; 2 PoLLocK AND MAITLAND, op. cit. 14; 3 Hoxps- 
WORTH, Op. cit. 106. . 
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Doubt upon this matter was set at rest by construing the word 
“heirs ” to mean and to include the heirs of grantees as well as 
the heirs of the first purchaser so far as it bears upon the 
quantum of the interest. Thus “estate”? more and more came 
to mean an interest in land, its modern sense, rather than per- 
sonal status, its pre-Bractonian sense.” 

The economic forces leading to the Statute De Donis may be 
traced through the century preceding it. In the last hundred 
years before its enactment, there was also some growth toward 
certainty in delimiting the fee simple conditional. Bracton dis- 
tinguishes a gift to one “ and the heirs of his body ” from a gift 
to one “ and his heirs provided he has heirs of his body.” ** In 
the former case the donee had an estate cf inheritance, but on 
failure of heirs of his body the estate reverted to the donor or 
his heirs regardless of whether the land was in the hands of the 
donee himself, or his assignee.** In the latter case, when herit- 
able issue was born, the fee in the donee became absolute.” It 
seems, however, that these two forms of gift became confused 
(as well they might when subject to oral proof), so it was 
thought that in either case the land could be absolutely alienated 


upon the birth of an “heir.” *° The confusion spread so that 
estates in frankmarriage were also affected in the same way,” 
but as to all of these interests it was agreed that if there was no 
conveyance after the birth of heritable issue, the death of such 
issue in the lifetime of the parents would cause the land to go to 
the donors.** The latter would be excluded, however, if the heir 
survived his parents.** These last two rules were well settled as 





26 See F. W. Maitland, supra, 6 L. Quart. Rev. 22, 26. 

27 Bracton, ff. 17, 47. See 2 Portock AND MAITLAND, op. cit. 17-18; 3 
HoLpswortH, op. cit. 111-113. 

°8 Bracton, f. 47; Bracron’s Noresook, case 566. 

29 Bracton, ff. 17, 47: “ut si dicatur, Do tali et heredibus suis si heredes 
habuerit de corpore suo, si tales habuerit, licet defecerint, alii remotiores vocantur 
ad successionem. Sed semper erit liberum tenementum et non feodum quousque 
tales esse inceperint, et si tales numquam procreati fuerint omnes heredes remo- 
tiores excluduntur.” See Firz. Asr., “ Formedon,” 62; Y. B. 32-33 Epw. I 
(R. S.) 270. 

30 See 2 Pottock AnD MAITLAND, op. cit. 18; 3 Ho~pswortH, op. cit. 112-113. 

31 See note 30, supra, and Y. BB..22 Epw. I (R. S.) 320; 30 Epw. I (R. S.) 
170. 

32 See 3 HoxtpswortH, op. cit. 113. See note 31, supra. 

38 See notes 30-32, supra. It is interesting to note that before De Donis there 
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quite within the form of the gift, but alienation by the donee, 
even after the birth of heritable issue, was considered an abuse. 
This is shown by the preamble of the Statute De Donis, and it 
is further emphasized by a brief review of some of the concep- 
tions concerning frankmarriage. 

This form of estate came finally to be considered as merely a 
kind of tail special.** Indeed one case in 12 Henry IV puts it 
that after four degrees have been passed it is to be treated as a 
“common tail.” *° But before this it had been stated that a writ 
of right would lie to enforce the forinsec services only after the 
fourth degree had been succeeded.** It had been settled law 
since before the time of Glanville that the owner of land could 
alienate it to create a maritagium for his daughter or for “ any 
other woman.” *’ It was usually a provision for a daughter or 
some kinswoman, however, and limited to her and “ her issue,” 
but we are told that it could also be made to the woman and 
her husband and the heirs of “ their ” bodies.** In such case, 





was some tendency to generalize these estates under the name “ fee tail” or its 
equivalent. See 2 Pottock AnD MAITLAND, op. cit. 19 n. 6. 

84 See 3 HoLpswortTH, op. cit. 112; 2 Pottock AND MAITLAND, op. cit. 16 n. 2. 
But the maritagium had to be brought into hotchpot. Y. BB. 33-35 Epw. I 
(R. S.) 290; 5 Epw. II (Seld. Soc.) 240. The distinctions made in the cases of 
the next few years show the steady drift toward the confusion of the maritagium 
with the fee tail rather than a careful analytical distinction. Such a distinction 
is attempted in Y. B. 30 Epw. I (R. S.) 250. In Y. B. 30 Epw. I (R. S.) 14, 
a writ is quashed for confusing the maritagiwm with the fee tail under the Statute. 
In Y. B. 31 Epw. I (R. S.) 388, it is remarked that in the maritagium there are 
no services to be done, while in the statutory fee tail the fact may be otherwise. 
It is also said that the reversion is always saved in frankmarriage, though not 
mentioned, but it must be expressly reserved in the charter in the case of the 
statutory entail. Y. B. 31 Epw. I (R. S.) 284. Finally a distinction was made 
in the Lib. Ass. (26 Edw. III), No. 66, that in the case of the frankmarriage a 
writ of right would lie to recover forinsec services after the fourth degree. 

35 Y. B. 12 Hen. IV, Mich., 15. See Lib. Ass. (26 Edw. III), No. 66. 

86 Lib. Ass. (26 Edw. III), No. 66. It was said that service was not done to 
the donor because that would jeopardize his position as heir. See 2 PoLLock AND 
Martianp, History oF ENciisH Law, 2 ed., 291, 292. But if homage was ten- 
dered, the burden of showing why he refused it, was upon the lord. See Britton, 
II, 173. 

87 See GLANVILLE, VII, 1. 

88 “Tn the thirteenth century these maritagia were generally limited either to 
a woman and the heirs of her body, or to the husband and wife and the heirs 
of their bodies.” 3 Hotpswortu, History or EnciisH Law, 3 ed., 111. In Y. 
B. 35 Epw. I (R. S.) 398, a judge asks, “Why so? If I give you a tenement in 
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issue by a subsequent spouse would not be heritable. The true 
gift in frankmarriage was free of services,*° though confusion of 
this estate with the entail which succeeded the fee simple condi- 
tional, causes the name “ frankmarriage” to be applied to some 
interests which were granted with similar limitations but from 
which economic services were reserved.*° As intimated above, the 
freedom from service in frankmarriage lasted until the fourth de- 
gree was passed,*' the degrees being reckoned by taking the 
donee as the first degree, his heir as the second degree, etc.*? At 
an early time it was assumed that the descent in these estates was 
to follow the blood of the first purchaser to the exclusion of col- 
laterals ** and upon the failure of that line to return to the 
donor.** 

When we consider that in this case, as in the fee simple con- 
ditional, there is a sort of bargaining (usually by an ancestor) 
for issue of the donee, it is not surprising that they are grad- 
ually confused.*® Indeed, results of this kind could hardly be 
escaped in a day when proof of the form of the gift before a 
crudely organized court was by matter in pais rather than by 
charter.“ It seems equally natural that the bias of the church 


and king’s courts in favor of free alienation would affect these 
estates of inheritance for a time, so that they became freely 
transferable after the birth of issue.*’ But the powe: of forma 
doni was not yet broken; it was asserted to find a line of cleav- 
age between the absolute interest (the fee simple) and the quali- 
fied estate of inheritance (which became the fee tail). In this 
way it was urged against the forces which made for free aliena- 





frankmarriage, can I not frame the entail as I please?” See Y. BB. 20-21 Epw. 
1(R. S.) 248; 35 Epw. I (R. S.) 494. Where land was given in frankmarriage 
toa woman and the heirs of her body, her second husband was allowed curtesy, 
but it was said that his issue could not inherit. Y. B. 30 Epw. I (R. S.) 122. 

89 See GLANVILLE, VII, 18; Bracron, f. 21; Y. BB. 30-31 Epw. I (R. S.) 
388, 390; 33 Epw. I (R. S) 29, 37. See 2 Pottock AND MAITLAND, op. cit. 15. 

40 Lib. Ass. (26 Edw. III), No. 66. 

41 See note 30, supra. See Lirr., § 10. 

42 See Bracton, f. 23 b; FLETA, 190. 

43 See notes 19-21, supra. 

44 See Bracton, f. 17 b. 

4° See 2 PoLtock AND MAITLAND, op. cit. 18; 3 Ho~pswortn, op. cit. 113. 

46 Y. BB. 20 Epw. I (R. S.) 58, 120, 121, 438; 32 Epw. I (R. S.) 78. 

47 See Bracron, f. 17; Bracron’s NoreBook, case 566; 3 HoLpswortH, op. cit. 
15, 106, 112; 2 POLLOCK AND MAITLAND, op. cit. 14, and authorities in note 4. 
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tion.** The particular manner of applying the power of the 
form of the gift was through the complaints of donors whose 
donees had alienated after the birth of issue who predeceased 
them,** through the complaints of disappointed heirs, and finally 
through the objections of donors who were opposing the power 
of transfer but on behalf of the surviving heritable issue.” This 
class would in all probability be very large. The fact that the 
complaints of the donors and the heirs brought about the Statute 
De Donis is indicated by the mention of formedon in descender 
and of formedon in reverter in the act." And it seems immate- 
rial for the purpose of this point whether those forms of action 
existed and were in use before the Statute or not.” As Profes- 
sor Maitland suggests, the class of persons having remainders 
after conditional heritable estates must have been large,” and 
it is surprising that no action was granted to them or mentioned 
as open to them, in the act.** The idea that the heir had the 
fee and the donee only a life estate in such cases seems to have 
been revived after the Statute,°° but at the time of the making 
of the law in question there was no apparent thought of the 





48 See 2 Pottock AND Marr.Lanp, op. cit. 19-20; 3 HoxtpswortH, op. cit. 113- 
114. 

49 This objection was the subject of a petition as early as the year 1258 when 
petitioners complained that the conditions in certain gifts were being violated with 
impunity. Oxrorp Petirion, c. 27 (Strupss, SELEcT CHARTERS, 9 ed., 377). 

50 See Y. B. 22 Epw. I (R. S.) 320, where Berewicke says, “ The statute was 
made to fulfill and preserve the will of the donor; so that they to whom the 
tenements were given by the form, shall not alien.” See note 49, supra; 2 
PoLLock AND MAITLAND, op. cit. 10. 

51 13 Epw. I, c. 1 (Statute of Westminster II). 

52 This controversy is fully covered by the materials to be found in 2 
PoLtocK AND MAITLAND, op. cit. 28; 2 Ho~tpswortH, History or ENGLIsH Lav, 
3 ed., 350; 3 ibid. 17, 18. In Y. B. 30 Epw. I (R. S.) 128, it is argued that since 
plaintiff could have used a formedon in descender, he may not use mort d’ancestor. 
It was argued, again, that the writ of formedon could not be used in London 
because the Statute De Donis was not applicable there. See Tupor Srupis 
(R. W. Seton-Watson, ed.), 167, which cites Dyer, 373, and 1 Anderson, 71. It 
is added that this position is disputed in Hobart, 47. There was no decision of 
the point by the courts. 

53 6 L. Quart. REv. 22. 

54 CHaLis, REAL Property, 3 ed., App. II. See Co. Lirt., 280 b; 2 PoLiock 
anD MaiTLanp, History or ENGLisH Law, 2 ed., 24-25; Booru, REat ACTiONS, 
XVIII. 

55 See PLUCKNETT, STATUTES AND THEIR INTERPRETATION IN THE 14TH CEN- 
TURY, 46-48. 
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heir’s having a vested interest, though the importance of his 
expectancy was quite apparent. 

This brief statement of forces leading up to the Statute cer- 
tainly supports the assumption that the act was as much for the 
protection of the heirs as for the donors (unless we multiply the 
interest of the donors by insisting that the heirs’ interests are 
also those of the donors). Forma doni, then, won to the extent 
of obtaining the Statute.°° It remained to interpret the new 
law, to ascertain what changes it imposed. Did this concession 
to the older elements of society, to the family interest and 
forma doni bind only the donee himself, or did it bind future 
generations of his descendants? * If it bound future genera- 
tions, was this restraint limited to a definite number of degrees, 
or did it theoretically run to infinity? 

Assurance that the framers of the Statute De Donis were 
using “ exitus” (issue) in both of the modern senses, i.e., to 
mean ‘‘ indefinite ” issue as well as “ definite” issue, somewhat 
clarifies the meaning of the act.*® It seems readily demonstrable 
that they were doing so in that part which reads: 


“they to whom the land was given under such conditions shall have 
no power to aliene the land so given, but that it shall remain unto the 
issue of them to whom it was given after their death, or shall revert 
unto the giver or his heirs if issue fail, either by reason that there is 
no issue at all, or, if any issue be, it fail by death, the heir of such 
issue failing.” °° 


The last part of the quotation, detailing how issue may fail, 
can be analyzed a little better by use of the question, “ Under 





56 See preamble of 13 Epw. I, c. 1. 

57 As early as Y. B. 22 Epw. i (R. S.) 346-347, the line between fee tail and 
fee simple seems clearly drawn, so far as the manner of creating the limitation is 
concerned. Perhaps this can be accounted for by the use of the expression “ fee 
tail” before De Donis was passed. See 2 PottocK AND MAITLAND, op. cit. 19 
1,6; 3 HotpswortH, History or EncuiisH Law, 3 ed., 111. 

58 PLUCKNETT, op. cit. 51 et seq; 3 HoLpswortH, op. cit. 114; Wm. C. Bot- 
LAND, 11 Y. B. Sertes (Seld. Soc.) 25-30. 

59 In his work cited supra, note 58, Mr. Bolland concludes that “ exitus,” 
ie, “issue,” is used in the sense of descendants of the first degree, i.e., children 
of the donee. This opinion is adopted without question in 3 HotpswortH, op. 
cit, 114. 

13 Epw. I, c. 1. This is the translation found in the STaTuTEs oF THB 
M. 
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what conditions will issue not fail?” The answer is, according 
to the excerpt above, “If ‘issue’ is living, or if an ‘heir of 
such issue’ exists.” That is, “issue”? has not failed, unless the 
“heir of ” the “issue” fails also. “ Issue” as it first appears in 
the preceding sentence, then, includes the heir also, 7.e., the child 
of the donee plus an heir, probably of some succeeding gener- 
ation. Here we must go back to the text and note that the 
word “ exitus”’ has been translated “issue ” throughout. Was 
“ exitus”” restricted to mean but one succeeding generation? 
Du Cange gives as equivalents, “ filii,” “liberi” and “ qui de 
aliquo exeunt.” *' The generality of the last words, and the fact 
that “liberi” is commonly used in legal writing to mean more 
than one generation “ certainly tend to support the foregoing 
analytical inference that “ exitus,” t.e., “ issue,” may mean more 
than the immediate descendants of the donee. Venturing to 
use it in this broader meaning, then, we render the passage set 
out above, thus: 


“they to whom the land was given under such conditions shall have 
no power to aliene the land so given, but that it shall remain unto the 
heir (exitum) of them to whom it was given after their death, or shall 
revert unto the giver or his heirs, if descendants (exitus) fail, either 
by reason that there is no child (exitus) at all, or, if any child (exitus) 
be, it fail by death, the heir of such child (exitus) failing.” 


This rendition has the support of the meaning attributed to 
“issu en fee taille” by no less a person than Chief Justice 
Bereford within twenty-seven years after the Statute. With 
this point considered as established, there is a considerable 
problem remaining, if we are to indulge in an effort to give an 
original interpretation of the act. To be sure, the translation 
suggested above shows more clearly than the former one that 
there was a legislative intention to protect one devolution of the 
property, whether the heir was a child of the donee or a more 
remote descendant, but we are still in doubt whether the genera- 
tions after the donee are to be restrained from alienation. It is 
true on this reading, the Statute is made to say that the estate 





61 3 Du Cance, Grossartum, “ Exitus,” 153. 
62 See Dic. 50, 16, 220; Cope, 5, 27, 2, Accursius gl. munc soli liberi. 
63 Belyng v. Anon., Y. B. 5 Epw. II (Seld. Soc.) 176, 177. 
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shall “ remain to the heir,’ but that may mean only that the 
donee himself shall do nothing to defeat the descent. This, of 
course, would leave such “ heir ” unincumbered in the matter of 
conveyance. 

Such construction was argued for by counsel in one early case, 
but the court refused to restrict the restraint on alienation to 
the donee and, by Chief Justice Bereford, said, “He that made 
the statute meant to bind the issue in fee tail as well as the 
feoffees until the tail had reached the fourth degree; and it was 
only through negligence that he omitted to insert express words 
to that effect in the statute; and, therefore, we shall not abate 
this writ, etc.” ** Another report of what seems to be the same 
case indicates that Bereford said, “‘I take the law to be the 
same in both cases (frankmarriage and estates under the stat- 
ute), for in both cases the tail continueth until after the fourth 
degree; and you are to know that we will not abate the writ in 
these circumstances, and therefore answer, if you want to 
do so.’’ °° 

As we saw in examining the Statute, there was reason to sup- 
pose that the word “issue” meant grandchild as well as child, 
and, in case of great longevity of the donee, might refer to a 
great-grandchild. In any case, the Statute seems clearly to in- 
sure one devolution of the property, and to explain by a sort 
of parenthetical statement to whom such property may pass 
upon the death of the donee. But with all this assumed, we 
must still admit that the use of one word in more than one sense 
makes the value of that word obscure when it comes to applica- 
tion of the Statute. It is suggested that Bereford, seeing that 
“issue”? means more than one generation after the donee in one 
place in the Statute, attributes that meaning to such word with- 
out justification where it is used in the context. This result 
was no doubt furthered by a professional tradition as to what 
Hengham meant to accomplish by the act.*® The free, unhesi- 





64 Belyng v. Anon., Y. B. 5 Eow. II, East, (Seld. Soc. 11) 176. A comparison 
of the writs, the issues, the serjeants, the judges, and the nature of the develop- 
ment of the arguments indicates that the above report concerns the same case 
cited Anon., Y. B. 5 Epw. II, Trin., (Seld. Soc. 12) 226. Thus they would con- 
stitute but one authority. 

65 Supra, note 64. 

66 See the reports cited in note 64, supra. See PLucKNeETT, op. cit. 52. And 
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tating use of “issue ” by Bereford in the quotation above shows 
no inclination on the part of the legal profession in his time to 
assert that it should not be used in the general sense.* 

That our reading of the act to restrain alienation so as to 
insure but one devolution may be correct is given some support 
by assuming a strong bias in favor of alienation as suggested by 
Professor Maitland.** If this existed in the king’s court as a 
tribunal of justice, it must likewise have existed in that body 
when legislating in a day when the two functions were scarcely 
differentiated and when there was no thought of the dogma of 
the separation of powers.®® With all this in favor of suspension 
of alienation for but one degree,’® however, the sources of Bere- 
ford’s reasoning (which have been suggested above) led him to 
a different conclusion. As seen in the quotation of his words 
* above, he would apply the protection of the form of the gift not 
only to insure one devolution, but also to further descent to sub- 
sequent generations." But is this to go on indefinitely? He 
does not feel justified in an assertion of such kind; it would 
clash too much with the course which the law of his time had 
been taking. For that reason he mentions frankmarriage and 
makes a non-committal statement which may be taken to mean 
that suspension of alienation lasts only to the fourth degree.” 





see Y. B. 33 Epw. I (R. S.) 82, where Hengham claims to have “ made” the 
statute. 

87 See note 64, supra. 

68 See notes 13-15, supra. 

69 See Srupss, CONSTITUTIONAL History, c. 11; ADAMS, CONSTITUTIONAL 
History oF ENGLAND, c. 4; 1 PoLLocK AND MAITLAND, History oF ENGLIsH Law, 
2 ed., 199-200. Hengham, a justice, claims to have “ made” the statute. See 
note 66, supra. 

70 Professor Holdsworth and Mr. Bolland arrive at this result, though by 4 
different process of deduction. See note 58, supra. 

71 See note 64, supra. 

72 A full discussion of the “tribal fourth degree of kinship,” as Seebohm 
(Trmat Custom 1n ANGLO-Saxon Law, 525, 318) calls it, cannot be attempted 
here. It is interesting to note, however, that the modern Maltese law provides 
an entail that seems to be absolute to and including the fourth degree, after which 
it becomes alienable. Strickland v. Strickland, [1908] A. C. 551. This seems to 
come from the Roman Law fidei commissa. See BuCKLAND, Equity In ROMAN 
Law, 90-91; Justinian, novels, 159; Lib. Feodorum, 1, 8, 1, Gl. usque ad 
Septimum. 

In our law, as seen in notes 34 and 39, supra, the maritagium was free of 
services until the fourth degree had been passed. The same degree appears agaiD 
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That his statement was not clear to those who reported the case 
seems possible when it is noted that one of them records him to 
have said that the Statute suspended alienation “ until the tail had 
reached the fourth degree,” ** while another version of the case 
(or possibly another case) makes him say that the restraint 
lasts “ until after the fourth degree.” “ 

It is worth while to give a little consideration to the question 
of what he meant by this remark. Could he have intended to 
imply that if not alienated, the title follows the same line of 
descent to and after the fourth degree? If so, the remark was 
neither in point nor otherwise worth while. That rule seems 
to have been well recognized at that time.”* Moreover, it would 
have been very empty verbiage if he meant merely that the 
services revive after the fourth degree in frankmarriage and 
that such estate and the fee tail follow the same line of descent 
thereafter."° It seems difficult to believe he meant to say that 
the taker after the fourth degree took with an absolute power of 
disposal because, first, he did not say that, and secondly, no 
trend of English authority of that period appears to justify it.” 
To be sure, Bereford tells us that Hengham intended something 
about the fourth degree; but in the light of all the circumstances, 


ie., the words of the Statute, the trend of the preceding law, and 
the case which was before the court (a formedon brought by an 





in the duty of the fourth degree of descent from a younger parcener to render 
services to the descendants of the older parcener. See 2 Pottock AND MAITLAND, 
History oF ENGLisH Law, 2 ed., 276; GLANVILLE, VII, 3. For very considerable 
added materials, see PLUCKNETT, Op. cit. 52 n. 2. 

73 Belyng v. Anon., Y. B. 5 Epw. II, East., (Seld. Soc. 11) 176. 

74 Anonymous, Y. B. 5 Epw. II, Trin., (Seld. Soc. 12) 226. 

75 See GLANVILLE, VII, 18; Bracron, f. 21 b; Britton, II, 173; FLera, 190; 
Litt., §§ 19-20. 

It is interesting to note in this connection that frankmarriage is said to be 
the same as the “common tail” after the fourth degree. Y. B. 12 Hen. IV, 
Mich., 15. But this overlooks an earlier suggestion that in frankmarriage a writ 
of right lies to recover the forinsec services only after the fourth degree. Lib. 
Ass. (26 Edw. III), No. 66. 76 See notes 39-42, 75, supra. 

77 Professor Maitland says, “ Probably under twelfth century law the estate 
of the donee was deemed inalienable, at all events until this (the fourth) degree 
had been passed.” 2 PoLLocK AND MAITLAND, op. cit. 16. If this were true, no 
definite authority for it is likely to be found in the records of the period. It 
would seem that until the interest, which is held unconditionally, becomes freely 
alienable there could be no rule of alienability set apart for frankmarriage. There 
would be a question whether amy heritable interest could be alienated. 
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heir of the issue of a donee), we can only conclude that he sup- 
posed the statutory suspension of alienation extended so as to 
protect more than one devolution. The only safe course seems 
to be to ignore the remark concerning the number of degrees 
protected, as beyond what the court was called upon to decide 
in the case; as we should call it today, a dictum. It is common 
knowledge that judicial utterances of this type are often ill- 
considered and misleading, though in the period under discus- 
sion such remarks were conceived to have greater weight than 
at present. In the light of the above we may note that one 
cannot say much of a general prejudice of the law courts in 
favor of free alienation. Here they are creating a perpetuity; 
below we will see that they promptly invented disentailing de- 
vices. Thus they seem to have no consistent policy of their own, 
but only to reflect what appeared to be the will of the dominant 
forces in the society of the time and place. 

Even before the decisions above referred to, the.tide seems 
to have set in favor of restraining alienation by the heir of the 
donee.* Once we have stretched the Statute beyond binding 





78 Y. B. 30 Epw. I (R. S.) 14. The report is as follows: “ Showeth to you 
J., etc., that W., etc., tortiously, etc., and tortiously for this, that it is his right, 
by reason that one Richard was seised of these tenements, who, out of his seisin, 
gave the same tenements to one R., grandfather of this said J. (whose heir he 
is), and to the heirs of his body, etc.; which R. was seised in his demesne as of 
fee and of right according to the terms of the gift, in time, etc., in the time of 
King Henry, etc., and took the esplees, etc., as of fee and of right according to 
the said gift; from R. the right descended, as it ought to descend pursuant to the 
limitation aforesaid, to T. as son and heir; from T. it descended pursuant to the 
said limitation, to J., the present demandant as son and heir, and which (tene- 
ments) after the deaths of R., and T., son and heir of R., to J., son and heir of 
T., ought to descend pursuant to the limitation aforesaid, if he, etc. — Warr. 
This is a writ which is given in lieu of a writ of Mortdancestre, and should be 
brought in respect of him last seised, and we tell you that after the death of R., 
Thomas entered, etc., and was seised; judgment of the writ.— Passelegh. In this 
writ we must take out title from him to whom the gift was made. (And the writ 
was held good, for if he had taken his title from T., the writ would have been 
abated.) — Warr. Thomas entered after the death of his father as, etc., and 
aliened before the statute. — Passelegh. After the statute; ready, etc. And so 
to a jury.” Similar matters are found in Y. B. 20 Epw. I (R. S.) 300; ibid. 302. 
A similar trend seems to appear in Y. B. 4 Epw. III, Trin., pl. 4, “ Lestatut 
restraint le poar le issue en la tail daliener en prejudice de celuy en le reversion 
per expresse parol: donque a plus fort home atteindra son poar restraint en pre- 
judice de la tail.” But this case merely shows, if anything, that the matter was 
controversial even after the sweeping words of Bereford. 
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the donee himself, and applied it to the following degree, it is 
easy to jump to the conclusion that the act intended the land to 
“remain in the issue,” in the most general sense.” This would 
mean that a perpetuity was created, and, as suggested above, 
that is the result which the courts seemed to assume. But is 
there any authority to say that it stops at the fourth degree, 
aside from the dictum of Bereford? The only decision which 
the writer has found in point is dated some time later, but it 
seems to be the other way. In the Year Book of 12 Henry IV * 
it was thought worth while to bring a formedon in the descender 
to recover land given in frankmarriage before the Statute to an 
ancestor more than four degrees prior to the plaintiff. The writ 
was sustained. It seems that the condition of the law before 
De Donis, making such an interest freely alienable after the 
birth of heritable issue, precludes the supposition that in uphold- 
ing the writ the court was applying pre-statute law. On the 
theory that the Statute was there being given a retroactive ap- 
plication, which seems to be the only one tenable, we have an 
authority that the suspension of alienation lasted more than four 
degrees. Authorities bearing upon facts arising after the Stat- 
ute are lacking upon this point. This may be ascribed to the 
circumstance that by the time such estates had passed through 
four degrees in the normal case, the right of the taker after the 
fourth degree to alienate became moot through the development 
of means of barring the entail. With almost amazing prompt- 
ness the question of barring the heir by warranty, lineal or col- 





79 See 3 HotpswortH, History or ENciisH Law, 3 ed., 115. 

80 Y, B. 12 Hen. IV, Mich., 15. That the writ of right had acquired a 
common use for the purpose of recovering services after the fourth degree in 
frankmarriage seems to be recognized in Lib. Ass. (26 Edw. III), No. 66. From 
this it might be assumed that such gifts not uncommonly remained in the line of 
descent until such time. But the weight of evidence seems to be the other way. 

The case in which Bereford’s dictum appears, supra, note 64, is shown in 
Fitz. Apr., “ Formedon,” f. 19, case 52, and in Bro. Asr., “ Formedon,” f. 357 b, 
case 71. In neither case is a reference made to the “fourth degree,” but Bere- 
ford’s statement is made to appear absolute in the negative of a power in the 
tenant in tail to transfer. At a later time this suspension of power to alienate 
was thought to be expressly in the statute. Ortp Natura Brevium, 1529 ed., f. 
173. In a day when copies of the Statute itself were not easy to be had, such 
works as those cited in this paragraph were treated as almost finally authoritative, 
and this accounts to some extent for the widespread application of the Statute in a 
manner consistent with their statements. 





216 HARVARD LAW REVIEW 


lateral, appears after the Statute De Donis,** and within a few 
years thereafter the forces which led up to Taltarum’s Case were 
well under way.®* That this case merely established a minor 
point pertaining to an institution already well established is, of 
course, well known.** In a time when any tenant in tail can 
dock the entail by using the proper procedure, it seems fruitless 
to search for a holding that the tenant of any particular degree 
will have such power. 

During the brief period in which the donee and his immediate 
successors were precluded from alienating, and as a consequence 
of that rule, we find a tendency to ascribe the title to the “ heir 
in tail.” °** This point of view would give the tenant in tail but 
a life estate in the possession and he would be liable to impeach- 
ment for waste, while the “heir in tail’ would seem to take a 
vested interest before the death of his ancestor. But the cases 
which had previously announced that the words “heirs of the 
body ” were words of inheritance and that the tenant in tail was 
not impeachable for waste, joined with the more common use 
of “issue” in the modern, general sense to bring about a con- 
clusion that the inheritance was in the tenant.*° Such was the 


rule thereafter,** and by 5 Henry V the fee tail is found to be 
smoothly and easily dealt with as one of the well known and 
fully developed estates of inheritance.*’ 

The part taken by the courts in actually creating the entail 
by their interpretation of the Statute De Donis is not difficult 
to explain, even remembering the bias of the king and the church 





81 See note 89, infra. 

82 3 HoLpswor TH, op. cit. 110. 

83 See H. W. Elphinstone, “ Notes on the Alienation of Estates Tail,” 6 L. 
Quart. REv. 280, 287; Dicsy, History of THE LAw or REAL Property, 5 ed., 
80 n. 1. The reason why a double voucher is sometimes needed is well shown 
in Winchester’s Case, 3 Co., f. 5 b. 

84 See PLUCKNETT, op cit. 45-48; Y. B. 20 Epw. III (R. S. 1) 136. 

85 The tenant in tail after possibility of issue extinct was not impeachable 
for waste. Boys v. Boys, Y. B. 30 Epw. I (R. S.) 44. Nor was the tenant in 
frankmarriage. Y. B. 18-19 Epw. III (R. S.) 22. 

The words “ heirs of the body ” were already regarded as words of limitation. 
See 3 Hotpswortn, History or ENGLisH Law, 3 ed., 112, 116. 

86 See PLUCKNETT, Op. cit., 46 et seq. 

87 Y. B. 5 Hen. V, Hil., 13. Here the gift was “to R. and K. his wife and 
their heirs, and to the other heirs of the said R., if the heirs of the said R. and 
K. die without heirs.” The court held R. and K. to be tenants in tail. 
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in favor of free alienation.** We assume that the king desired 
free alienation so that wealthy nobles could give away their 
property and thus reduce their rivalry of him, and the church 
desired it so that gifts to it might be the more freely made. 
The first impression of the entail is that it would encourage 
giving of lands, since it insures the donor that his wishes in re- 
spect to the subject of the gift will be carried out. Since it thus 
tends to the partition of great holdings, the king is satisfied. 
It is quickly seen, however, that this is a short-sighted policy; 
if a perfect perpetuity is to be created in the subject of the gift, 
the ultimate result of great, inalienable holdings will redound 
against both the king and the church. This becomes especially 
obvious with the growth of the frequently followed medieval 
practice of enfeoffing a friend that he might re-convey a fee tail, 
and it brings a reaction in favor of barring the entail by war- 
ranty and fine and recovery. These forces were moving almost 
as soon as the Statute De Donis was passed. 

Seven years after this Statute was enacted the following dis- 
cussion appears in Y. B. 20 Edw. I (R. S.) 302: 


“One Adam purchased a tenement, to hold of him and the heirs of 
his body begotten, and afterwards took a wife with a good estate, and 
begot a son. Adam aliened the land so purchased, in despite of the 
form, etc.; and afterwards he and his wife died: then came the son, 
and brought a writ of formedon against the tenant; and the tenant 
vouched him to warranty, by virtue of his father’s deed: and the son 
said that it was not due course of law to vouch the demandant. And 
so in this case the voucher was of no avail.— But can the objection 
in this case avail against the father’s deed? I say, No (because the 
alienation was made against the form of the gift), unless he has some- 
thing by descent ex parte patris.” 


In Y. B. 30 Edw. I (R. S.) 28, it was held that a woman could 
not be barred by warranty of her husband who had conveyed her 
maritagium in his lifetime. In part, another case of the same 
volume, Y. B. 30 Edw. I (R. S.) 131, is as follows: 


“Kyng. We demand the tenements as of the seisin of our brother, 
and they profer against us the deed of our mother, from whom nothing 





88 See notes 13-15, supra. 
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has descended to us; judgment, etc., and we pray an assise. — Wescot. 
You are heir in blood, and inasmuch as nothing has descended to you 
on the part of your mother, you would not be bound to give the value, 
but you would be held to warranty; wherefore, if we were, etc., as 
aforesaid, you would be bound to warranty; judgment, etc. — Middle- 
ton (ex abundanti) said, There ought not to be an assise, for see here 
her own quitclaim, whereby she has released, etc.; and the quitclaim 
stated that she had released all her right, but did not state to 
whom. .. .” 


A seemingly completely matured case of this kind is seen in 
Bastard v. Somer, Y. B. 4 Edw. III, Trinity, 4. Thus Holds- 
worth’s statement that “ attempts to interfere with the course of 
an entail by means of an alienation with warranty were well 
enough known in Richard II’s reign,” seems to place that devel- 
opment about a half century too late.*® 

Indeed it seems safe to go much beyond his conclusion and 
to point out that by the year 1318 the doctrine of docking the 
entail by warranty was so well developed that an effort was 
made to avoid it. At such time an heir in tail brought a writ 
in consimili casu founded on the Statute of Gloucester, c. vii. 
It was objected on behalf of the defendant that the Statute of 
Gloucester does not include the writ of formedon among those 
which a plaintiff claiming under the provisions of the Statute 
may use. But Bereford, who had said six years previously (see 
note 64, supra) that the suspension of alienation imposed by the 
Statute lasted beyond one devolution, again shows his inherent 
love for perpetuities by allowing the writ.°° A moment’s reflec- 
tion upon the above seems useful; if the writ had been allowed 
on this precedent as a usual thing, it would have meant a re- 
covery by the heir in tail in the lifetime of his ancestor in the 
case of tortious alienation by the latter. Thus we would indeed 
have had a perpetuity, and one which could not have been de- 
feated in the comparatively simple way in which the courts ulti- 
mately got rid of the entail by sustaining the fine and recovery. 
That this was avoided, however, has been shown.** 





89 See 3 HotpswortH, op. cit. 119; H. W. Elphinstone, supra, 6 L. Quart. 
REv. 280, 284. 

90 Mauleverer v. Favelthorp, Y. B. 11 Epw. II, Trin., 348 (Maynard’s ed.). 
See Y. B. 6-7 Epw. II (Seld. Soc. 15) 23. See PLUCKNETT, op. cit. 53, 83. 

91 See notes 84-87, supra. 
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As illustrated above, the first attempts to bar the entail seem 
to have been by warranty. The heir was bound by lineal war- 
ranty only to the extent that he had received assets by lineal 
inheritance, but he was bound by collateral warranty though 
he had received nothing by such course of inheritance.** This 
was used as a means of docking the entail. The operative facts 
of a bar by collateral warranty were that the tenant in tail con- 
veyed the fee and a warranty of the title was given by one from 
whom it would descend upon the heir in tail by the course of 
common law descent (not by course of the entail). This war- 
ranty would fall upon the heir in tail and bar his claim to the 
land, provided, of course, the warrantor pre-deceased the tenant 
in tail, or more specifically, died so as to have the warranty fall 
upon the heir in tail in time so that it might be pleaded against 
his claim to the inheritance. This seems to be decidedly unsat- 
isfactory as a bar to the entail because of the reason that the 
facts necessary for its validity are impossible to foresee cer- 
tainly. The question of relative time of death of the warrantor, 
heir in tail, and tenant in tail, takes away that certainty which 
should characterize ownership. This, of course, leads to the 


development of the fine and recovery wherein the heir in tail is 
held to be bound by the transaction. 

The fine and recovery left an imaginary or constructive asset to 
the heir, namely, the fictitious judgment which his ancestor re- 
covered against one formally vouched in a collusive action 
brought against the tenant in tail by his intended transferee.” 


’ 


The party formally vouched was a “straw man,” or, in later 





82 Elphinstone thus explains it (6 L. Quart. Rev. at 283): “ Lineal warranty 
is where the warranty devolves on the person to whom the right to the land passes 
as heir of the warrantor, so that he has the right to the land as heir and is the 
heir on whom the warranty descends. ... A collateral warranty is a warranty 
collateral to the title to the land, and is where a man has a right to the land in 
a different character to that under which the warranty descends on him. For 
example, if an elder brother tenant in tail discontinue with warranty (i.e., make 
a feoffment in fee simple with warranty), and die, leaving his brother heir at 
law and also remainderman in tail, the warranty is collateral, because the brother 
is bound to warranty as heir, while he takes the land as purchaser.” Here he 
cites Litt., §§ 716, 718 as examples; other illustrations follow in his text. See 3 
HotpswortH, History or ENciisH Law, 3 ed., 118. 

®8 For the forms of recovery in a later period where this is clearly shown, 
see 3 CLARKE, STUDENTS’ PRECEDENTS IN CONVEYANCING, pt. II. See H. W. 
Elphinstone, supra, 6 L. Quart. Rev. 286; 3 HotpswortH, op. cit. 118. 
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times, the crier of court, so that judgment against him upon his 
default was really worthless. In theory, however, this bound 
the heir, and when the double voucher was finally worked out, 
the machinery for docking of entails was complete.** Such land 
was freely alienable, if the proper procedure was observed. 

We have passed through a cycle. Free alienation took the 
field over restraints in the thirteenth century. The revolt of 
forma doni \ed to a statute which suspended alienation until one 
devolution should take place. The ambiguity of the act in using 
one word (exitus) with more than one meaning in an important 
passage led to the extension of the restraint on alienation to 
future generations. Made easy by the operative words of such 
a gift, i.e., “heirs of the body,” the word “ heirs ” already hav- 
ing application to indefinite generations, the courts’ sanction of 
the perpetuity was hard to overcome. But when a perfect per- 
petuity was realized, the victory of forma doni had been carried 
too far, and the reaction toward free alienation won a complete 
victory through the fine and recovery. 


Clarence Milton Updegraff. 


GEORGE WASHINGTON UNIVERSITY 
Law SCHOOL. 





94 See note 83, supra. 
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FURTHER NOTES ON JUDICIAL SELF-LIMITATION * 


“ But, my friend, I said, a measure of such things which in 
any degree falls short of the whole truth is not fair measure; 
for nothing imperfect is the measure of anything, although 
persons are too apt to be contented and think that they need 
search no further.” + 


fod a previous article,’ we have collected the cases wherein the 
courts have refused to take jurisdiction on the ground that 
“political questions ” were involved. The analysis of the cases 
led to the conclusion that in declining to decide the cases before 
them, the courts had been engaged in the application not of a 
rigid rule of law, but rather of a flexible standard. This stand- 
ard was analyzed, and it was found that it was applied in cases 
where a decision on the merits of the proscribed cases either 
might involve consequences too vast for the courts to chance, or 
be rendered difficult because the necessary data were not avail- 
able. The nature of the organization of the courts made it 
impossible to solve this latter problem. Thus expediency on 
the one hand, and judicial organization and tradition on the 
other, made it necessary for the courts to decline to take cog- 
nizance of these cases. It was also pointed out that the stand- 
ard was judicially created and its limits judicially marked out. 
We thus arrived at a process which the writer termed “ judicial 
self-limitation.” 

To this point of view Mr. Weston has taken exception.’ It 
is his view that the doctrine of “separation of powers,” which is 
contained implicitly in the Constitution, contains within itself 
the adequate solution to all the problems raised. The cases col- 
lected by the writer are either dismissed on procedural grounds, 
or said to have been determined by constitutional limitations of 
a more or less definite character. Mr. Weston argues that in 





*The writer is indebted to his friend, Mr. Herbert Rabinowitz of the Cali- 
fornia bar, for valuable aid in the preparation of this page. 

1 Prato’s Repustic, Bk. 6, p. 253. 

2 Maurice Finkelstein, “ Judicial Self-Limitation,’ 37 Harv. L. Rev. 338. 

3 Melville Fuller Weston, “ Political Questions,” 38 Harv. L. Rev. 296. 
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all of these cases the courts are merely applying the doctrine of 
the separation of powers and that, in so doing, they are interpret- 
ing the Constitution. The process of interpretation, he con- 
cedes, is often difficult; nevertheless, the courts have been 
grappling with these difficulties for decades and centuries. 

Mr. Weston has heaped up a mass of evidence which is indeed 
imposing; but while he recognizes and correctly describes the 
appearance of things, the realities have eluded him. The 
student of jurisprudence, however, cannot rest content with 
appearances. He must search further to find that fair measure 
of the “ whole truth ” which alone suffices. In this search for 
reality, one cannot expect the definiteness and facile certainty 
which accompanies the description of appearances. At best the 
proposition that the decisions are based, in the last analysis, on 
policy rather than on constitutional or other compulsion, is an 
opinion which must be supported by inarticulate implications 
rather than by express declarations. Almost always the courts 
will couch their views in the safe, if often misleading, terms of 
the orthodox juristic theories. Common law judges have never 
avowed the recognized fact of judicial legislation. They have 
preferred to cite precedents and employ legal fictions, sailing 
under the color of legal principles. A realistic view of law must 
recognize this fact and the consequent necessity of pointing out 
the underlying considerations of the process of judicial legis- 
lation and self-limitation. 

Mr. Weston, however, declines to recognize this process of 
judicial creation and places his entire emphasis upon constitu- 
tional interpretation. Do the cases support him? When we 
examine them, we find that to the uninitiate, at least, they bear 
no striking marks of distinction. On first impression they seem 
to be much the same as other cases. Thus, while in the famous 
case of Luther v. Borden,‘ and in Pacific States Telephone Com- 
pany v. Oregon,’ the Court has declined to enforce the guaranty 
clause ° of the Federal Constitution, it has enforced nearly every 
other provision of the Constitution. Shall we say that the Con- 





4 7 How. (U.S.) 1 (1849). 

5 223 U.S. 118 (1912). 

6 Article IV, § 4, guaranteeing a republican form of government to the several 
states. 
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stitution has prevented the Court from deciding such a question 
as whether or not Ludwig C. A. K. Martens is the accredited 
Ambassador of Russia,’ but has permitted the Court to deter- 
mine that the number of ballots cast for the election of a Con- 
gressman or a Senator is incorrect and requires a recount? * Is 
it apparent on first impression, why it is that the Court will not 
review cases involving the reconstruction policy of the Govern- 
ment after the Civil War,® and why it finds no constitutional 
objection to examining the validity of an act of Congress which 
levies an income tax,’® or which seeks to prevent child labor? * 
If the findings of a rate-making body are within the constitu- 
tional scope of the reviewing power of the Supreme Court,’* why 
are not the orders of the Postmaster General ** or of the Secre- 
tary of the Interior? ** 

All of these questions Mr. Weston counters with the old 
shibboleth of “ separation of powers.” Now it is not only true, 
as we shall hereafter have occasion to show, that the doctrine of 
the separation of powers has proven quite useless as a principle, 
or even as a guide for the decision of cases; but, more important 
for present purposes, it is quite plain that no matter what merits 
the doctrine may contain, it has little relevance to the determina- 
tion of what are, and what are not, questions suitable for judicial 
review. 

It can hardly be argued that the court is assuming the func- 
tions of another department of government when it holds that 
an act of the legislature is valid and constitutional, or when it 
holds that an act of the executive department is valid and con- 
stitutional. It therefore follows that the court cannot logically 
decline to pass upon the validity of an act of the legislature or of 





7 The Rogdai, 278 Fed. 294 (N. D. Cal., 1920). 

8 Cf. the rule in People v. McClellan, 191 N. Y. 341, 84 N. E. 68 (1908), hold- 
ing that the determination of whether or not Hearst or McClellan had been elected 
Mayor of the City of New York, depended upon evidence to be procured by 
examination of the ballot boxes. 

9 Mississippi v. Johnson, 4 Wall. (U. S.) 475 (1866); Georgia v. Stanton, 6 
Wall. (U. S.) 50 (1867). 

10 Pollock v. Farmers’ Loan & Trust Co., 158 U. S. 601 (1895). 

11 Hammer v. Dagenhart, 247 U. S. 251 (1918). 

12 Qhio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920). 

18 Branaman v. Harris, 189 Fed. 461 (W. D. Mo., 1911). 

14 United States v. Ju Toy, 198 U. S. 253 (1905). 
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the executive on the ground that to take jurisdiction of the case 
would be equivalent to assuming the powers of another depart- 
ment of government. Thus, in political cases, where the court 
refuses to pass upon the validity of an act of the executive or 
the legislature, it cannot be said to have refused on the ground 
that to assume jurisdiction would be to encroach on the powers 
of a codrdinate branch of the government. Should the court 
decline to assume jurisdiction of a case involving the validity of 
such an act, it cannot validly be argued that they are doing so on 
the ground that to assume jurisdiction would be to violate the 
doctrine of the separation of powers by encroaching upon the 
duties and powers of another department of government. 

The courts are called upon to say, on the one hand, by whom 
certain powers shall be exercised and, on the other hand, to 
determine whether the powers thus possessed have been validly 
exercised. In performing the latter function, they do not en- 
croach upon the powers of a codrdinate branch of the govern- 
ment, since the determination of the validity of an act is not 
the same thing as the performance of the act. In the one case 
we are seeking to ascertain upon whom devolves the duty of the 
particular service. In the other case we are merely seeking to 
determine whether the Constitution has been violated by any- 
thing done or attempted by either an executive official or the 
legislature. 

Examples will help to clarify. Marbury v. Madison” is a 
famous and an excellent illustration of the propositions here 
urged. The Court had before it a case involving the power of 
the Supreme Court to mandamus the Secretary of State. While 
the statute conferring original jurisdiction upon the Supreme 
Court was held unconstitutional, nevertheless the opinion of the 
Chief Justice is very emphatic, holding that it was within the 
general jurisdiction of the courts to compel the Secretary to 
issue the commission to Mr. Marbury. The problem is best 
stated in the language of the Court: *° 


“Ts the act of delivering or withholding a commission to be con- 
sidered a mere political act, belonging to the executive department 





15 y Cranch (U. S.) 137 (1803). 
16 [bid. 164. 
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alone, for the performance of which entire confidence is placed by our 
constitution in the supreme executive; and for any misconduct respect- 
ing which, the injured individual has no remedy? 

“That there may be such cases is not to be questioned; but that 
every act of duty, to be performed in any of the great departments of 
government, constitutes such a case, is not to be admitted.” 


In that case the Court asserted its general right to pass upon 
the validity of the Secretary of State’s act in declining to issue 
the commission. Had the Court declined to assume jurisdic- 
tion of the case, it could not have been for the reason that to do 
so encroaches on the power of the Secretary. Other consider- 
ations would have to be sought for the refusal of the Court to 
take such jurisdiction. 

In the case of Commercial Trust Co. v. Miller,” which is con- 
sidered by Mr. Weston, a similar situation presents itself. The 
question before the Court was this: Does the emergency which 
resulted in the enactment of the statute giving summary powers 
to the Alien Property Custodian still exist? The war with 
Germany had been brought to a close by the joint resolution of 
Congress. Under ordinary circumstances, there could hardly 
beeany question that any power such as was placed in the hands 
of the Alien Property Custodian would violate constitutional 
restrictions. The emergency of war caused the enactment of 
the statute and justified its existence. The Court is asked to 
pass upon the further question of whether or not that emergency 
shall be said to exist after the war had been brought to a close. 
The Court declined to assume jurisdiction of that question, 
holding that it was for Congress to determine when the emer- 
gency had ceased. Thus, had the Court assumed jurisdiction, 
it could not have been said to have infringed upon the duties of 
another department. It cannot be said that this decision was 
dictated by the constitutional necessities involved in the doctrine 
of the separation of powers; to have assumed jurisdiction would 
merely have been another illustration of the well-established 
tule that the courts will determine for themselves whether an: 
act of the codrdinate branch of the government is valid and con- 
stitutional. Thus, other emergency measures, such as emergency 





17 262 U. S. 51 (1923). 
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housing laws,’* have been ipassed upon by the Court, and the 
Court has considered ‘very carefully whether or not a sufficient 
emergency existed to justify the enactment of the statutes in 
question. 

A more difficult argument, more or less neglected by Mr. 
Weston, might be made as follows: It might be urged that in 
certain cases the very determination of whether or not an act of 
a coordinate branch of the government is valid or invalid has 
been delegated by the Constitution to the legislature or to the 
executive, as the case may be. If that proposition be urged, it 
raises the whole question of the significance of the doctrine of 
the separation of powers, which is said to be implicitly contained 
in the Constitution. No express provision of the Constitution 
can be pointed to, as authority for such an argument, but it will 
be assumed that the position is derived by interpretation of the 
Constitution. 

Mr. Weston agrees that it is often difficult to determine 
whether a particular function is judicial, legislative, or executive. 
But he seems to think that there is a line of demarcation which, 
in general, sharply differentiates the various activities of govern- 
ment, revealing the character of the functions it divides. The 
writer, on the other hand, concedes that there are questions 
which history has definitely and perhaps irrevocably stamped 
as judicial, legislative, or executive. He will concede so much 
meaning to the doctrine of the separation of powers and no more. 
For, in cases where the discussion becomes important, where the 
question is in actual fact presented to the courts for determina- 
tion, and judicial tribunals are called upon to decide whether 
a function is judicial, or legislative, or executive, — neither the 
precedents of history, nor the text of the Constitution, nor any 
possible system of interpretation, avail. 

Not to be dogmatic, let us now turn to the cases cited by Mr. 
Weston. Careful reading of the opinions will reveal that the 
doctrine of the separation of powers, which Mr. Weston claims 
is the basis of the decisions, is no more than stated. No effort 
is made to derive the doctrine by specific reference to any par- 
ticular portion of the Constitution. 





18 Cf. Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922); Marcus Brown Co. 
v. Feldman, 256 U. S. 170 (1921) ; Block v. Hirsh, 256 U. S. 135 (1921). 
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Cases dealing with foreign relations stand out and are in point. 
Mr. Weston cites them to sustain his view. The famous case of 
The Schooner Exchange v. M’Faddon,” in which Chief Justice 
Marshall wrote a very exhaustive opinion, has been cited by 
both sides to this dispute. The case involved the effort of a 
resident of the United States to libel a vessel owned by the 
French Government. Now, while it is true that the learned 
Chief Justice did say that unless jurisdiction over foreign vessels 
has been expressly exercised by the sovereign, it cannot be said 
to have conferred such powers upon the domestic tribunals, 
this can hardly be considered more than an effort to subsume 
conclusions otherwise arrived at, under general principles them- 
selves without force of logic or necessity. A careful examina- 
tion of the opinion will convince. 

In the first place, if is conceded by the learned Court that the 
case is practically without precedent and requires the pronounce- 
ment of a new rule: *° 


“Tn exploring an unbeaten path, with few, if any, aids from prece- 
dents or written law, the court has found it necessary to rely much on 
general principles, and on a train of reasoning, founded on cases in 
some degree. analogous to this.” 


The Chief Justice then follows a train of argument which 
begins with the absolute sovereignty of a government in its own 
territory and ends by recognizing the case at bar as one of the 
exceptions within the doctrines of public law.” 


“Tt seems then to the Court, to be a principle of public law, that 
the national ships of war, entering the port of a friendly power open 
for their reception, are to be considered as exempted by the consent 
of that power from its jurisdiction.” 


This view seems to flow quite naturally from a voluntary 
choice rather than from any constitutional provisions which are 
deemed to be in point. The language of the great Chief Justice 
does not leave much room for doubt that he is primarily in- 
terested in the better policy and in marking out the proper sphere 
for judicial action, rather than in interpreting the words or 
meaning of the framers of the Constitution. He tells us in 





19 7 Cranch (U. S.) 116 (1812). 20 At p. 136. 21 At p. 145. 
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summary what the grounds of his opinion are, in such words 
that it is difficult to close one’s eyes to the fact that his pre. 
occupation is mainly with policy.” 


“The arguments in favor of this opinion which have been drawn 
from the general inability of the judicial power to enforce its decisions 
in cases of this description, from the consideration, that the sovereign 
power of the nation is alone competent to avenge wrongs committed 
by a sovereign, that the questions to which such wrongs give birth are 
rather questions of policy than of law, that they are for diplomatic, 
rather than legal discussion, are of great weight, and merit serious 
attention. But the argument has already been drawn to a length, 
which forbids particular examination of these points.” 


In the case of United States v. Palmer,” we again find lan- 
guage which Mr. Weston considers disposes of the issue before 
the Court. The Chief Justice again tells us that to decide ques- 
tions of the type referred to would “transcend the limits pre- 
scribed to the judicial department.” But Mr. Weston does not 
tell us why and for what reason this is so. Is it a bona fide 
attempt to expound the real meaning of the framers of the Con- 


stitution that leads the courts to say elsewhere: ** 


“To decide otherwise, would be to determine that the war prose- 
cuted by one of the parties was unlawful, and would be to arrange 
the nation to which the court belongs against that party.” 


Sometimes the Court will, in a single sentence, state the policy 
of the decision and the principle to which it does verbal homage. § 
On the one hand will be stated the basic considerations that 
proscribe the case, and on the other will be found a reiteration 
of the old shibboleth of “separation of powers.” Thus in 
Kennett v. Chambers,”* we are told that the question before the 
Court is not to be regarded as judicial, since it is a question for 
the decision of which a judicial tribunal is entirely unfit, and 
“which the constitution has conferred exclusively upon another 
department.” No text of the Constitution is relied on for this 
proposition. Is one needed to show that a court is unfit to deal 
with foreign relations? 





22 At p. 146. 24 At p. 635. 
23 3 Wheat. (U. S.) 610, 635 (1818). 25 14 How. (U. S.) 38 (1852). 
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In Foster & Elam v. Nielson,” there is indeed language which 
leads us to the conclusion that the Court is thinking of the 
doctrine of the separation of powers. But, on the other hand, 
there are many cases not discussed by Mr. Weston, where the 
point of departure is more expressly explained and where con- 
stitutional considerations seem entirely wanting. 

Thus in the case of Oetjen v. Central Leather Co.,”" the Court 
had before it an act of General Villa committed in Mexico, while 
acting as a commander for the Carranza Government. The 
language of the Court is illuminating and free from ambiguous 
allusions: ”° 


“The principle that the conduct of one independent government 
cannot be successfully questioned in the courts of another is as appli- 
cable to a case involving the title to property brought within the 
custody of a court, such as we have here, as it was held to be in the 
cases cited, in which claims for damages were based upon acts done 
in a foreign country, for it rests at last upon the highest considerations 
of international comity and expediency. To permit the validity of 
the acts of one sovereign state to be reéxamined and perhaps con- 
demned by the courts of another would very certainly ‘imperil the 
amicable relations between governments and vex the peace of 
nations.’” (Italics ours.) 


In unmistakable language we are told that the “comity of 
nations and expediency ” is the basis of the decision — a propo- 
sition which is hardly compatible with the doctrine of consti- 
tutional interpretation for which Mr. Weston argues. 

Likewise in Mason v. Intercolonial Ry. of Canada *® which we 
have elsewhere cited, we again see the forces at work which 
impelled the court to decline its jurisdiction of an action for 
personal injuries against a railroad because it was the property 
of the King of England. The bulk of the authority relied upon 
is from English cases. It is difficult to see the relevance of 
such cases when one is interpreting the Constitution of Massa- 
chusetts. Nor is the point made any clearer when we read in 
the opinion of the court: *° 





26 2 Pet. (U. S.) 253 (1829). 29 197 Mass. 3409, 83 N. E. 876 (1908). 
°7 246 U. S. 297 (1918). 80 197 Mass. at 353, 83 N. E. at 877. 
28 At p. 303. 
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“The principles which have long been recognized as applicable to 
the dealings of all nations with one another, as well as the formal 
decisions of the courts, make it plain that this action must be dis- 
missed for want of jurisdiction.” 


The Soviet cases ** contain language of similar import. The 
spirit of these decisions is not that which one finds in the in- 
terpretation of constitutional texts, but rather that which ex- 
emplifies the empiricism of a court seeking the “ better rule.” 
Thus we are told in one case that it would be dangerous to 
enter upon the inquiry and attempt to decide the question before 
the Court, for, “in either case the hands of. the State Depart- 
ment would be tied.” And again, in the case of The Rogdai,” 
the decision of the court was based on policy rather than on the 
Constitution. The court was asked in that case to determine 
the title to a Russian vessel. It was claimed by both the Soviet 
government and by the old régime. We are told by the court 
that: ** 


“ Plainly, consideration of such an issue upon the merits would of 
necessity draw us into the reaim of international diplomacy; and it 
is equally plain that no useful purpose could be subserved by such an 
investigation.” 


The decision in the case of Field v. Clark ** is said by Mr. 
Weston to have been made partly in reliance on some “ by no 
means negligible provisions of the Constitution.” To refute 
that contention the writer can do no better than to refer the 
interested reader to Mr. Wigmore’s exhaustive discussion of the 
point involved.** But it ought to be noticed that the Court in 
Field v. Clark refused to enforce certain very definite provisions 
of the Constitution. The question at the bar was this: Shall 
the journal of Congress be used to impeach the enrollment of an 
act of Congress by the properly constituted authorities? What 
does the Constitution tell us about this matter? Article I, Sec- 





81 The Rogdai, 278 Fed. 2904 (N. D. Cal., 1970); Wulfsohn v. The Russian 
Socialist Federated Soviet Republic, 234 N. Y. 372, 138 N. E. 24 (1923). 

32 Supra, note 31. 

33 At p. 206. 

84 143 U. S. 649 (1802). 

85 2 WicMorRE, EvENCE, 2 ed., § 1350. 
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tion 7, prescribes the method whereby a bill can become a law. 
This is gone into in great detail, the forms and procedure being 
carefully sketched. Who shall see to the enforcement of this 
section of the Constitution? Shall we not say, the courts? We 
are told that in that event, the court would be brought into 
conflict with a codrdinate branch of the government; that it 
would be difficult to get the necessary proof; that the probable 
evils of going behind the enrollment are too dangerous to be 
chanced, and finally as Dean Wigmore puts it: *° 


“ . . the court will be going as far wrong in repudiating an act 
based on proper votes falsified in the journal as it will be in upholding 
an act based on improper votes falsified in the enrollment.” 


It does not take long to see that we have here a question that 
cannot be answered by reference to chapter and verse of the Con- 
stitution. It requires the exercise of the judicial prerogative 
of self-limitation. Other courts have looked differently upon 
the question and have held that the journal may be used to 
impeach the enrollment.** Who can say which view is more 
consistent with the Constitution? But it is not very difficult to 
say which view leads to a more propitious administration of 
justice. 

This leads us to the discussion of Article IV, Section 4, of the 
Constitution. It is by now well settled that that provision is 
not to be enforced by the courts. The reasons are therefore 
probably of academic importance only, but they are neverthe- 
less not without interest in the present discussion. 

First of all, there is no express provision of the Constitution 
which forbids the courts to enforce Article IV, Section 4, any 
more than there is any provision which forbids the enforcement 
by the courts of the Fifth or the Fourteenth Amendments. 
Whatever political consequences might have resulted from the 
holding that the adoption of the initiative and referendum had 
deprived the State of Oregon of a republican form of govern- 
ment, such a view could not be said to be inconsistent with any 





36 Quoted from WicMoreE, loc. cit., by William H. Lloyd, “ Pylkington’s 
Case and Its Successors,” 69 U. or Pa. L. REv. 20, 32. 
37 See cases collected by Wicmore, loc. cit. See also 37 Harv. L. Rev. 357 
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provision of the Constitution. As we have elsewhere shown, 
such a holding was actually made by a state court with regard 
to the introduction of primogeniture.** Whether or not a state 
law is consistent with the Federal Constitution has definitely 
been held to be a matter for judicial decision. The refusal by 
the Court to enforce this provision of the Constitution leaves 
the rank and file of citizens without remedy. In the absence of 
any express prohibitions in the Constitution, we naturally look 
for the motives which led the Court to decline to examine the 
subject, for the purpose of giving effect to the constitutional 
provision in question. The leading and controlling case of 
Luther v. Borden ** reveals these motives. 

It is true that in Luther v. Borden, and more emphatically in 
the cases following it, we were told that Article IV, Section 4, 
had been assigned to the political departments of government 
for enforcement. But this opinion is not supported by the cita- 
tion of texts or by dialectic drawn from the language of the 
Constitution. We are told that if the Court were to enter upon 
this question and find that the government established was un- 
lawful, the consequences would be so vast that it would be 
necessary to reéxamine the basis of the court’s jurisdiction of the 
entire question. We are told that it would be difficult, if not im- 
possible, to prove which government was the choice of the 
people. We are told that it would involve passing upon the 
qualification of voters; the determination of who are and who 
are not, the qualified voters; and the actual determination of 
the number of ballots cast for or against the government. We 
are told that such things cannot be done by a court of law, 
whose function is to expound existing law. Does such argument 
sound like constitutional interpretation, or does it savor of 
reasoning brought to bear upon a court to dissuade it from 
entering into a contentious field? 

It is suggested by the Court and maintained by Mr. Weston 
that the Court in Luther v. Borden was bound by the decision of 
the state court, since in matters relating to state law, the federal 
courts follow the state courts. But the enforcement of Article 
IV, Section 4, can hardly be said to be a state matter, and 





88 Gillilan v. Gillilan, 278 Mo. 99, 212 S. W. 348 (1919). 
389 7 How. (U. S.) 1 (1849). 
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furthermore the very question before the courts for decision is 
the determination whether or not these very state courts were 
properly constituted. To have followed the state courts under 
such conditions would have been to commit the error pointed 
out by Mr. Weston.*® To have assumed the authority to en- 
force the provision of the Federal Constitution claimed to have 
been infringed would not; and hence, when the Court declined 
its jurisdiction, it cannot be said to have done so on the ground 
that it was following the state court. 

In reality Article IV, Section 4, does not differ from any other 
provision of the Constitution, except that its enforcement by 
courts would lead to great difficulty. In the first place the 
phrase, “ republican form of government,” has not been suffi- 
ciently defined, to enable the courts to use it with any degree 
of certainty. In the second place, the Fifth and the Fourteenth 
Amendments to the Constitution already furnish some leverage 
for the Court to deal with so-called unconstitutional legislation. 
In the third place, a margin for legislative action unimpaired 
by the fear of judicial intervention is necessary for the efficient 
carrying on of government. And finally, to hold that a state is 
without a constitutional government would create a condition 
closely akin to anarchy. Can the force of such arguments be 
gainsaid? Do we need to inquire further as to the basis of 
the broad denial of jurisdiction in such cases? 

The Maternity Act cases ** are put by Mr. Weston (not with- 
out justice) in a class by themselves. There seems to have been 
ample ground for upholding the statute in these cases. In the 
first case, the claim was made that the enactment of the statute 
was a violation of the Tenth Amendment to the Constitution; 
an encroachment by Congress on the reserved powers of the 
states. As the learned Justice himself points out: 


“Tn the last analysis, the complaint of the plaintiff State is brought 
to the naked contention that Congress has usurped the reserved powers 
of the several States by the mere enactment of the statute, though 
nothing has been done and nothing is to be done without their con- 
sent. .'isx.” 





40 See M. F. Weston, supra, 38 Harv. L. Rev. at 306 et seq. 
41 Massachusetts v. Mellon, Frothingham v. Mellon, 262 U. S. 447 (1923). 
42 At p. 483. 
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The answer to that contention at once suggests itself. It is 
not a usurpation of the reserved powers of the several states to 
enact a statute which leaves the enforcement optional with the 
states. It is rather in the nature of an offer which becomes 
binding upon acceptance but ‘which is of no legal effect until it 
is accepted. But the learned Justice does not choose that 
answer. He prefers to say that the question is political and not 
to be decided by a court. Why not? Is it not the very essence 
of judicial business to decide upon the boundary line between 
federal and state powers? Does the Constitution compel? 

With regard to the taxpayer’s action,** we are again told that 
the Court is without jurisdiction. His property interest we are 
told. is too remote. Yet it is not thought too remote in many 
states where taxpayer’s actions are permitted. We are told 
that the guantum of such actions, if allowed, would embarrass 
the courts. Yet they do not embarrass the courts of many states 
where such actions are permitted. And we have elsewhere 
pointed out that it is strange that this type of action which, it is 
feared, will clog the calendars of the federal courts, has never 
been sufficiently pressed before this, so as to necessitate a de- 
cision by the Supreme Court. 

We do not see that there is any logical ground for the denial 
of jurisdiction in these cases. Much less can there be any con- 
stitutional ground. But we do see that the Court has seized this 
age-long standard of “ political questions ” and by its aid has 
declined to pass upon the validity of an act of Congress; has 
declined to state whether the enactment of a statute is in viola- 
tion of the Tenth Amendment or of the Fourteenth Amendment 
of the Federal Constitution. And yet no two provisions of the 
Constitution have been more repeatedly interpreted than these. 

An unusual opportunity to observe judicial behavior in this 
field is presented by those cases which deal with the effect of 
provisions requiring constitutional amendments to be “ entered ” 
in the journals of the several houses of the legislature. Such 
provisions are quite frequent in state constitutions and just as 
frequently in practice the requirement is complied with by 
“entry ” only of the title and reference and not “in full.” The 
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question is whether such an amendment entered by reference 
only is valid. 

The Court of Appeals in New York has recently had this 
question before it in connection with the.case attacking the valid- 
ity of the Home Rule Amendment to the New York State 
Constitution.** The lower court had held that the provision 
for “entry ” had required “entry in full ” — notwithstanding 
the fact that some fifty odd amendments to the New York Con- 
stitution would thereby be invalidated. The Court of Appeals 
was of the opinion that entry by reference sufficiently complied 
with the constitutional requirements. The case turned only 
partly on this point, and it was not urged at the bar that the 
question involved was a political question. 

It will be conceded that, according to our view, the case in- 
volved at least potentially a “ typical political question.” 

Courts have dealt with this problem in three different ways. 
In the first place, they have boldly held that the question is 
judicial and not political and have, regardless of consequences, 
held that “entry ” requires “entry in full.” But only in one 
jurisdiction has the court been scholastic or courageous enough 
(depending upon your point of view) to invalidate constitutional 
amendments upon such a ground.* 

As a rule, however, courts have no desire to upset amendments 
of far-reaching consequences. On the other hand, they are ex- 
tremely loath to depart openly from plain constitutional require- 
ments. They have, therefore, escaped between the horns of the 
dilemma by holding the question to be a judicial one, but at the 
same time eagerly seizing the latitude afforded by the term 
“enter ” to interpret the same as including “ entry by reference 
only.” 46 





44 Brown v. City of New York, 213 App. Div. 206, 211 N. Y. Supp. 306, aff’d, 
N. Y. L. J., Oct. 13, 1925 (Ct. of App.). 

45 Koehler & Lange v. Hill, 60 Iowa 543, 14 N. W. 738 (1883) ; State v. Brook- 
hart, 113 Iowa 250, 84 N. W. 1064 (1901). See also Oakland Paving Co. v. 
Hilton, 69 Cal. 479, 11 Pac. 3 (1886), overruled, Oakland Paving Co. v. Tompkins, 
72 Cal. 5, 12 Pac. 801 (1887). : 

46 See Prohibitory Amendment cases, 24 Kan. 700 (1881); Boyd v. Olcott, 102 
Ore. 327, 202 Pac. 431 (1921). In the following cases the courts have assumed 
jurisdiction without discussion and have held similarly: In re Senate File No. 31, 
25 Neb. 864, 41 N. W. 981 (1889); Worman v. Hagan, 78 Md. 152, 27 Atl. 404 
(1893) ; State ex rel. Adams v. Herried, 10 S. D. 109, 72 N. W. 93 (1897); West 





236 HARVARD LAW REVIEW 


But in one state this facile mode of escape was not open. 
The Constitution of Colorado specifically requires that amend- 
ments thereto be “entered in full” on the legislative journals. 
In Nesbit v. The People,’ the court was squarely presented with 
the question of the validity of certain amendments which were 
not entered in their final form, in full. The amendments in 
question extended the length of the legislative session, and subse- 
quent to their adoption had been acted upon for a number of 
years. The validity of a vast amount of legislation hung in the 
balance. 

A situation more definitely testing the validity of those prin- 
ciples of judicial motivation for which we have contended in this 
and in our previous paper would be difficult to conceive; and a 
decision more completely and squarely in accord therewith could 
scarcely have been framed. The language of the court is un- 
mistakable and decisive. Specifically recognizing that the 
amendments were not correctly entered “in full on the journals 
of the two houses as the Constitution requires,” ** it yet refused 
to take any action in the matter upon the sole ground of the 
vastness of the consequences involved: 


“ By virtue of said amendments the organization and operation of 
the different departments of the state government have been changed 
and otherwise affected in many substantial respects; nearly all the 
statutes enacted during five regular legislative sessions depend upon 
the validity of said amendments; nearly a thousand legislative acts, 
and more judicial decisions and executive acts that can be enumer- 
ated, depend upon said amendments. 

“To overthrow amendments thus submitted and approved — thus 
accepted and acted upon — would not only paralyze the jurisprudence 
of our state and affect rights and interests, public, private and corpor- 
ate, in a degree wholly irreparable, but would disorganize the different 
departments of government that have grown up under these amend- 





v. State, 50 Fla. 154, 39 So. 412 (1905); Cudihee v. Phelps, 76 Wash. 314, 136 
Pac. 367 (1913); Gottstein v. Lister, 88 Wash. 462, 153 Pac. 595 (1915); State 
v. Hall, 44 N. D. 459, 171 N. W. 213 (1918) ; Ex parte Ming, 181 Pac. 319 (1919) ; 
Lee v. Price, 54 Utah 474, 181 Pac. 948 (1919); Martien v. Porter, 68 Mont. 
450, 219 Pac. 817 (1923); Oakland Paving Co. v. Tompkins, 72 Cal. 5, 12 Pac. 
801 (1887). 

47 19 Colo. 441, 36 Pac. 221 (1894). 

48 19 Colo. at 455, 36 Pac. at 226. 
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ments to such a degree as to almost produce a state of anarchy. The 
approval of these amendments by the people, and their acceptance 
by the representatives of the people, have, in this instance, practically 
removed the question of their validity from the sphere of mere judi- 
cial authority to the sphere of the political power of the state; the 
conditions are such that the judiciary ought not attempt to declare 
them void.” 


What cases are there left to discuss? Shall we examine the 
Duke of York’s Claim to the Crown? *® But surely Mr. Weston 
will not have us believe that he looks upon a case decided in 
1460 as an authority for American constitutional law. We 
have used it merely to show that even as far back as 1460, there 
was a feeling that some matters were beyond the scope of the 
courts. Like the allegorical case cited from Tractatus Sanhe- 
drin,®° it illustrates the existence of the idea and to that extent 
it is persuasive in showing that courts do mark out their own 
spheres of activity. 

Mr. Weston’s claim that the decisions in the cases he cites 
are derived from the Constitution, is based upon the proposition 
that these cases simply apply the doctrine of the separation of 
powers. We have shown that the cases cited by Mr. Weston 
do not support his contention, but beyond this the realistic 
analysis to which students of law have more and more subjected 
hitherto accepted legal fictions and formulae, has tended to show 
that the doctrine of the separation of powers has itself failed as 
an instrument in the hands of the courts for the regulation of 
affairs. While the courts speak of the separation of powers, 
they act upon principles of utility.” The validity, scope, and 





#9 5 Rotuli Par. 375 (1460). 

50 Tractatus Sanhedrin, 19a, cited in the writer’s previous article, 37 Harv. 
L, Rev. 338. 

51 See Interstate Commerce Commission v. Brimson, 154 U. S. 447 (1894). This 
was a case involving the constitutionality of the Twelfth Section of the Interstate 
Commerce Act, wherein the Commission was given power to conduct investiga- 
tions by means of issuing subpoenae for witnesses to appear and produce their 
books, The question before the Court for determination was whether or not 
judicial power had been conferred on the Commission by the Twelfth Section of 
the Act. The reaction of the Court to this problem illustrates its functional 
attitude in problems of this kind. Significant is the statement of Mr. Justice 
Brewer in his dissenting opinion that “this is something more important than a 
mere question of the form of procedure. It goes to the essential differences be- 
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true function of the doctrine of the separation of powers is, of 
course, a subject of vast proportions properly demanding a 
hitherto unwritten volume for its exposition, and not to be com- 
pressed within the brief limits of this article. From every direc- 
tion, signs are beginning to multiply that the real nature of the 
separation of powers is beginning to be understood, and that the 
activities of the government cannot be definitely classified and 
grouped in three airtight compartments.” 





tween judicial and legislative action. If this power of the courts can be invoked 
to aid the inquiries of an administrative body, or enforce the orders of an 
executive officer, why may not the power to punish for contempt be vested 
directly in the administrative board or in the executive officer? ” 155 U.S. 3,8 
(1894). The only answer which the prevailing opinion offers is this: ‘‘ Without 
the aid of judicial process of some kind, the regulation that Congress may ¢s- 
tablish with respect to Interstate Commerce, cannot be adequately or efficiently 
enforced.” 154 U. S. at 485. 

See also the cases interpreting the powers of the Secretary of War under the 
Rivers and Harbors Act of 1899 (Act of March 3, 1899, c. 425, § 18, 30 Stat. 
1153). These powers were frequently attacked on the ground that they were 
judicial in character. The opinions of Mr. Justice Harlan on the question indi- 
cate beyond doubt that the attitude of the Court in determining the question 
thus raised was affected more by the exigencies of the situation than by dialectic 
drawn from the Constitution. See Union Bridge Co. v. United States, 204 U. S. 
364 (19007); Monongahela Bridge Co. v. United States, 216 U. S. 177 (1910); 
Hannibal Bridge Co. v. United States, 221 U. S. 194 (1911). An interesting 
argument in one of these cases made by Mr. Justice Harlan is this: “ Indeed it is 
not too much to say that.a denial to Congress of the rights under the Constitution 
to delegate the power to determine some facts or state of things upon which the 
enforcement of its enactment depends, should be to stop the wheels of government 
and bring about confusion, if not paralysis in the conduct of public business.” 
Union Bridge Co. v. United States, supra, at 387. 

An interesting analogy can be drawn between the Virginia Corporation Com- 
mission which was reviewed in the leading case of Prentiss v. Atlantic Coast Line, 
211 U. S. 210 (1908), and the Federal Trade Commission. Similar powers were 
conferred upon both. The opinion in the Prentiss case leaves very little room for 
doubt that the Court regards the corporation as clothed with legislative, executive, 
and judicial powers. Significant admissions made by the Court in the Prentiss 
case, called forth the observations from a leading American jurist that after that 
case the doctrine of the separation of powers remained only a “ pious incan- 
tation.” 

52 We cannot refrain from citing at length the language of Mr. Chief Justice 
Taft in his remarks concerning the work of his predecessor, the late Chief Justice 
White: 

“The Interstate Commerce Commission was authorized to exercise powers the 
conferring of which by Congress would have been, perhaps, thought in the earlier 
years of the Republic to violate the rule that no legislative power can be dele- 
gated. But the inevitable progress and exigencies of government and the utter 
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The decisions referred to in the foctnote and others which 
jave attempted to apply the doctrine of the separation of powers, 
do not help us to determine whether a power is judicial, legis- 
tive, or executive. They illustrate an attitude. That attitude 
wes further than the doctrine of the separation of powers. It 
enables Congress to operate a government functionally and 
dficiently in the interests of the work to be done, and not for the 
purpose of continuing an outworn principle of government. 

It is no accident that in cases dealing with political questions, 
the doctrine of the separation of powers was but a baffling guide. 
Its services in this field are of no more sterling worth than they 
have Shown themselves to be in problems of administrative law 
gnerally. Anyone familiar with the vague and unsatisfactory 
nature of the doctrine, with the perplexities which arise when its 
artificial clarity is attempted to be put into practice, will en- 
counter no surprise at this issue. 

Should we trace the origins of the doctrine of the standard of 
political questions historically, our conclusions will be fortified. 
In the much discussed and very early case on the subject, the 
Nabob of the Carnatic v. East India Company,” it was for the 
frst time held that the court will not take cognizance of political 





inability of Congress to give the time and attention indispensable to the exercise 
of these powers in detail forced the modification of the rule. Similar necessity 
caused Congress to create other bodies with analogous relations to the existing 
legislative, executive, and judicial machinery of the Federal Government, and 
these in due course came under the examination of this court. Here was a new 
field of administrative law which needed a knowledge of government and an ex- 
perienced understanding of our institutions safely to define and declare. The 
pioneer work of Chief Justice White in this field entitles him to the gratitude of 
his countrymen.” 257 U. S. XXV. 

The questions involved in making an exact separation of powers between the 
various departments of government, have frequently been discussed on the floors 
of Congress and many pages of the Congressional Record are covered with these 
discussions. The various Tariff Acts have frequently given wide discretionary 
powers to the President and various other situations have called for the conferring 
of wide powers upon the various members of the President’s Cabinet. The only 
conclusion that one can come to from reading this record of legislation is this: 
The occasion demands a new form of treatment inconsistent with a strict separa- 
tion of powers. It is necessary to legislate. It is important to provide for a 
new formation of events. A convenient and workable method must be chosen. 
At such times the courts have not stood in the way. The realization of efficient 
governmental regulation would have been otherwise impossible. 

58 y Ves. 370 (1791) ; 2 Ves. 56 (1793). 
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questions. Mr. Weston thinks that it was absurd to apply the 
principle to that case. We shall not argue the point. It is, 
however, indeed unfortunate that the contingencies of the case 
deprive posterity of a reasoned opinion, but the argument of 
counsel is illuminating and the few words spoken by the court 
in its final decision announced a proposition that has reverberated 
through the ages. It is important to understand the Nabo) 
case, and to realize that it laid the foundation for the doctrine 
that the courts will not interfere with political questions, for 
Luther v. Borden is decided upon its authority, and Luther y, 
Borden is the leading American case which stands for the propo- 
sition that the Supreme Court will decline its jurisdiction of 
certain classes of cases. , 

The Nabob brought an action against the East India Con- 
pany, praying for an accounting. The action was based upona 
contract between the company and the Nabob. A demurrer to 
the bill was overruled by the court, and the company was ordered 
to file its answer. The answer having been filed, the question of 
the court’s jurisdiction was again raised. Counsel for the con- 
pany pointed out that the transactions covered a period of more 
than fifty years; that the evidence was more than three thousand 
miles away from the seat of the trial. Counsel for the Nabob 
urged that the difficulty of an accounting should not prevent 
the court from ordering it. The court treated the question as 
“ political,” and declined its jurisdiction. Certainly it cannot 
be said that the character of the defendant brought about this 
result, for the East India Company had often been sued in 
English courts. The sole grounds of the opinion were that the 
transaction was of such a nature that it involved matters which 
the court thought it expedient to treat as beyond the scope of 
its review. The accounts were of the type that obtain between 
sovereigns and not between contracting corporations. The 
Nabob was a sovereign three thousand miles away from the 
tribunal. The contract itself contained provisions which were 
diplomatic in nature. These difficulties were dismissed by the 
court that considered the demurrer. But later, when the answer 
had been filed and the difficulties were again brought to the 


a 





54 See argument of counsel, 2 Ves. at 57. 
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attention of the court, this time more cogently by the counsel 
for the company, a different view was taken. Here is a case 
that breathes life into the propositions that we have urged: 
Here is an instance of judicial proscription. Here is a case 
where there can hardly be said to be any other remedy except 
by application to the court, and yet the case is judicially pro- 
scribed. 

In the light of the historical antecedents of political questions, 
and in the light of the failure of the doctrine of the separation 
of powers to furnish us with a guide for the solution of the prob- 
lms that arise in connection with administrative law, and in the 
light of the unsatisfactory nature of the doctrine of the separa- 
tion of powers when attempted to be applied to the cases relied 
om by Mr. Weston, what comfort can we gather from Mr. 
Weston’s proposition that “ Judicial questions, in what may be 
thought the more useful sense, are those which the sovereign has 
set to be decided by the courts. Political questions, similarly, 
are those which the sovereign has entrusted to the so-called 
political departments of government or has reserved to be settled 
by its own extra-governmental action.” °° How does he account 
for the many important questions which the framers of the Con- 
stitution did not definitely assign to any department of the 
government? And of course there still remains the hopeless 
task of defining the exact meaning of the terms used in the 
assignment, to wit, judicial, legislative, and executive. 

For Mr. Weston, these problems which to us seem insuperable, 
present no difficulties. To him “the problem is one of in- 
terpretation in a very well understood sense, and it is only the 
factors of interpretation which will be for the moment in doubt.” 

By this language, Mr. Weston can only mean that the text of 
the Constitution constitutes the main source for the solution of 
all these questions, and that by the process of interpretation the 
solution in any such case may be reached. To be sure, “the 
factors of interpretation ” will often be difficult to ascertain, but 
the clear implication remains that, given a learned court and 
astute counsel, the difficulties will not be insurmountable. Mr. 
Weston moreover does not hesitate to be consistent, for he tells 
us, “A written constitution is susceptible of change in only two 


55 M. F. Weston, supra, 38 Harv. L. Rev. at 301. 56 bid. 
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ways: by revolution, which implies action not pursuant to any 
provision of the constitution itself; and by revision, which im. 
plies action pursuant to some procedural provision in the consti- 
tution.” °* But certainly so.far as the Federal Constitution js 
concerned, it has proved eminently susceptible of change without 
the help either of revolutions or of duly adopted amendments. 
It has accomplished its most important changes by a creative 
judicial process. Thus, the: Supreme Court has replaced the 
original federation of states by a strong federal government. 
It has enlarged and enhanced the meaning of the phrase “ inter- 
state commerce.” It has put new significance into the words 
“due process of law.” It has enacted constitutional restrictions 
and has raised constitutional limitations. 

We believe that the doctrine of the separation of powers itself 
is among the best illustrations of the fact that the process of 
so-called “ interpretations ” in this field is really a process of 
creation. The jurists bear us out. Dean Pound quotes John 
Chipman Gray as follows: °° 


“The fact is that the difficulties of so-called interpretation arise 
when the legislature has had no meaning at all; when the question 
which is raised on the statute never occurred to it; when what the 
judges have to do is, not to determine what the legislature did mean 
on a point which was present to its mind, but to guess what it would 
have intended on a point not present to its mind had the point been 
present.” 


“The attempt,” continues Dean Pound, “to maintain the 
separation of powers by constitutional prohibitions has pointed 
to the same lesson from another side.” 

Dean Pound has elsewhere discussed this problem with special 
reference to the doctrine of the separation of powers.” He 
points out that no matter how complete a machine may be 
devised to handle the legal division of powers, times are certain 
to come when the facts will not fit the machine. The machine 
will be thumped and joggled. Nevertheless the jurists wil 
continue to attribute the decision “not at all to the thumping 





57 At p. 305. 
58 Pounp, INTRODUCTION TO THE PHILOSOPHY OF LAw, 103. 
59 Pounp, SPIRIT OF THE ComMON Law, 170 et seq. 
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and joggling process, but solely to the machine. Such a con- 
ception of the powers of judicial decision cannot stand the critical 
scrutiny to which legal and political institutions are now sub- 
jected.” °° 

We have no quarrel with Mr. Weston, if he wishes to stretch 
the meaning of the term “ interpretation ” to include the process 
described by Dean Pound; if he wishes to recognize that “ in- 
terpretation ” means, for these purposes, “creation.” No mere 
language, be it contained in the Constitution or in a statute, will 
serve much to help in solving questions which depend for their 
real solution upon considerations yet unborn, upon facts still 
to be discovered at the moment when the Constitution is adopted 
or the statute is enacted. 

We gather that Mr. Weston disagrees also with the conclusion 
that the courts might well have declined to review social and 
industrial legislation on the ground that questions non-judicial 
in character were involved. It is perhaps idle to press the point, 
for it is well settled that courts will consider under the Fifth and 
Fourteenth Amendments to the Constitution questions involving 
the industrial and social welfare of vast portions of the popula- 
tion. But on the other hand, it is hard to escape the conviction 
that common law methods and judicial tribunals are not fitted 
either by organization or tradition to deal with situations of 
this kind. We have already pointed to the Dred Scott case 
as a Classic illustration of the point. A question which involved’ 
a Civil War can hardly be proper material for the wrangling of 
lawyers. 

Similarly, other cases of potentially equal import have been 
assumed to be material for judicial action. In the Hitchman 
case,** the question was presented to the court whether an in- 
junction should issue to prevent miners from organizing a union. 
Here was a case where the weal of a nation was involved. No 
jural material could be found, — no precedent in decided cases 
or in tradition,—no law. The Court was asked not to “ in- 
terpret ” in any strictly literal sense, not to enforce the Con- 
stitution or laws of the land, but to legislate, to create a 





60 Ibid. 171. 
* 61 19 How. (U. S.) 393 (1856). 
62 Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 
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precedent that would stand for similar situations in the future, 
The Court refused to stand aside and entered into the fray and 
provided a rule. The law was as distinctly a legislative act as if 
it had been passed by Congress. In its wake there raged severe 
criticism, dissatisfaction among a large section of the people, and 
a changed attitude towards courts and law. 

In Truax v. Corrigan,® the Court was asked to say whether a 
state statute prohibiting the use of injunctions in labor disputes 
was in violation of the Fourteenth Amendment to the Constitution 
of the United States. Five out of the nine judges of the Supreme 
Court thought that it was. Who can say that the question in- 
volved matters purely judicial in character? No amount of in- 
terpretation, in the well understood sense, was of any help to 
the learned Court in reaching its decision. The matter involved 
the choice of a legislative policy. It involved pricking out a 
course for the people of a sovereign state. It is obvious that 
the matter was in its nature entirely unfitted for judicial action, 
and the result quite naturally was more dissatisfaction and more 
criticism. But it is needless to multiply examples. All of these 
cases are of the same general nature. They arise only because 
unforeseen situations have come about, and yet it is tacitly as- 
sumed that the old machinery is adequate to supply the new 
requirements. 

The courts must indeed take their delineated part. But it is a 
part determined not only by a written constitution, but, in the 
main, by facts without and beyond it. It is a part the limits of 
which are generally marked out by the courts themselves, and 
finally, it is a part which must ever be fixed anew by the ever 
changing facts of life. 


Maurice Finkelstein. 
New York City. 





63 257 U.S. 312 (1921). See, on this case, 10 Cat. L. Rev. 237 n. 5. 
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THe Law Scuoout.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, the division into 
classes for twelve years, and the colleges represented (as usual the 
figures are compiled as of the date of November 15): 


New England Outside of 
Massachusetts outside of New England 

Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 
1917 65 23 29 10 194 67 288 
1918 81 26 39 12 188 62 308 
1919 70 21 26 8 239 71 335 
1920 25 26 5 5 66 69 96 
1921 6 27 4 18 12 55 22 
1922 77 18 51 It 307 71 435 
1923 49 14 37 10 277 76 363 
1924 64 17 21 6 205 77 380 
1925 890 21 38 9 304 70 431 
1926 93 19 44 9 355 72 492 
1927 107 20 33 6 391 74 531 
1928 102 18 40 7 425 75 567 


IQIS-16 1916-17 1917-18 1918-19 *I19I1Q-IQ 1919-20 
Res; Greg. 2. 0.5 ose 8 10 5 3 — 8 
Third Year 213 73 37 67 156 
Second Year 234 87 24 66 221 
First Year 335 96 36 153 438 
Unclassified 64 31 13 21 59 

2 ° I a I 


~=- 


858 292 114 307_— 883 





* These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. 
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1920-21 1921-22 1922-23 1923-24 1924-25 1925-26 
ae BR II 8 12 17 17 29 
Third Year 196 271 232 246 246 314 
Second Year 285 246 261 265 346 347 
First Year 363 383 431 492 531 571 
Unclassified 90 49 50 45 34 32 

ue 45 32 37 __ 28 __26 


045 1002 1018 1102 1202 1319 


In the present first year class one hundred and thirty-nine colleges 
and universities are represented as follows (corresponding figures for 
the other two classes, at the time they entered, will be found in 37 
Harv. L. Rev. 245 and 38 Harv. L. Rev. 232): 

Harvard, 111; Princeton, 34; Dartmouth, 23; Yale, 21; Brown 
Univ., 15; Univ. of Michigan, 14; Amherst College, Univ. of Pennsyl- 
vania, 12; Columbia Univ., Williams College, 11; Holy Cross College, 
10; Cornell Univ., Univ. of California, Univ. of Minnesota, 9; Bowdoin 
College, Lafayette College, 8; Boston College, New York Univ., Syra- 
cuse Univ., 7; College of the City of New York, Univ. of Wisconsin, 
6; Hamilton College, Johns Hopkins Univ., Univ. of Notre Dame, 
Univ. of Rochester, 5; Univ. of Alabama, Lehigh Univ., Univ. of 
Nebraska, Northwestern Univ., Ohio Wesleyan Univ., Pomona College, 
Stanford Univ., Univ. of Texas, 4; Univ. of Chicago, Davidson College, 
De Pauw Univ., Duke Univ., George Washington Univ., Georgetown 
Univ., Univ. of Georgia, Univ. of Illinois, Univ. of Iowa, Mass. Inst. of 
Tech., Ohio State Univ., Univ. of Oregon, St. Mary’s College, St. 
Xavier’s College, Southern Methodist Univ., Tufts College, Virginia 
Military Inst., Wabash College, Washington & Jefferson College, Wash- 
ington & Lee Univ., 3; Univ. of Arizona, Boston Univ., Canisius Col- 
lege, Carleton College, Colgate Univ., Denison Univ., Haverford 
College, Iowa State Teachers College, Oberlin College, Ohio Univ., 
Pennsylvania State Univ., Univ. of North Carolina, Rice Institute, 
Union College, Univ. of Washington, Wesleyan Univ., Wyoming Univ., 
2; Alfred Univ., Alleghany, Univ. of Arkansas, Baldwin-Wallace Col- 
lege, Bates College, Berea College, Brigham Young Univ., Bucknell 
Univ., Catholic Univ., Centre College, College of Charleston, Univ. 
of Cincinnati, Clark Univ., Colby College, Colorado College, Univ. of 
Colorado, Dalhousie Univ., Univ. of Dayton, Des Moines Univ., 
Dickinson College, Elon College, Univ. of Florida, Fordham Univ., 
Franklin & Marshall College, Georgetown College, Geneva College, 
Grinnell College, Hamilton, Heidelberg Univ., Hobart, Hope College, 
Illinois Wesleyan Univ., Indiana Univ., Univ. of Kansas, Kenyon Col- 
lege, Knox College, Univ. of Louisville, McGill Univ., Manhattan 
College, Miami Univ., Mississippi A. & M. College, Univ. of Missouri, 
Univ. of Montreal, Morningside College, Mount Allison, Muskingum 
College, National Univ. Law School, Oxford Univ., Univ. of Oxford, 
England, Pennsylvania State College, Providence College, Purdue 
Univ., St. Ignatius College, St. Thomas, Simpson College, Univ. of 
the South, Univ. of Southern California, Southwestern Presbyterian 
Univ., Univ. of Utah, Vanderbilt Univ., Central Univ. of Venezuela, 
Univ. of Vermont, Villanova College, Univ. of Virginia, Waynesburg 
College, West Point, West Texas State Teachers College, Univ. of 
West Virginia, West Virginia Wesleyan College, College of William 
& Mary, Wooster College, 1. 
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TITLE TO PARTNERSHIP PERSONALTY.— One might reasonably ex- 
pect to find by this time a substantial unanimity of opinion on a 
question so fundamental as that of the nature of the ownership of 
partnership property. But a recent case, Parker v. Rolfe,’ holding 
that an individual partner has no legal interest in specific partnership 
property, is a forcible reminder that the law is still far from settled. 
Three distinct views have received support even in modern times. 

When the law of partnership was yet in its infancy, an attempt was 
made to assimilate the partner’s property rights to those of the common 
law. joint tenant. An early recognition of the inadequacy of this 
analogy, and its inconsistency with the conceptions of the mercantile 
community as to the partner’s rights led to the differentiation of the 
partner’s interest from that of the joint tenant.* But the result of 
this early ruling has been to establish as orthodox the theory that 
the partner is a co-owner; either a joint tenant holding subject to 
certain ‘“‘ equities” in favor of his co-owner,* or a co-owner whose 
interest is sud generis.° Opposed to these two views, a third theory 
frequently appears; that the partnership, as an entity, owns the firm 
property.© The second appears to be the view adopted by the Uni- 
form Partnership Act, which declares the partners to be co-owners, 
but creates, to explain the unusual incidents of this co-ownership, a 
new tenure, “‘ tenancy in partnership.” ? 





1 A retiring partner attempted, on the sale of his interest to the other part- 
ner, to reserve legal title until payment, to secure himself. The court held that 
he had no legal title, and therefore was not protected against a bona fide 
purchaser. Parker v. Rolfe, 267 S. W. 775 (Ark., 1925). For the facts of this 
case, see RecenT CASES, infra, p. 277. 

2 In Heydon v. Heydon, 1 Salk. 392 (1693) and Pope v. Haman, Comb. 217 
(1694), Holt, C. J., held that partnership goods could be seized and sold on 
execution against one partner, the purchaser acquiring an undivided half interest. 
This was evidently on the assumption that the partners were joint tenants. 

8 Even before Heydon v. Heydon, supra, equity had given relief to the repre- 
sentatives of the deceased partner against the legal survivorship. Jeffereys v. 
Small, 1 Vern. Ch. 217 (1683). Accord, Martin v. Crump, 2 Salk. 444 (1699). 
Later cases continued the distinction, recognizing that creditors of one partner 
are in equity entitled only to his share as shown by an accounting. West v. 
Skip, 1 Ves. Sr. 239 (1749); Eddie v. Davidson, Douglas 627 (1781); Taylor 
v. Fields, 4 Ves. 396 (1799). 

4 Nixon & Chatfield v. Nash & Atkinson, 12 Ohio St. 647 (1861); Kinsler v. 
McCants, 4 Rich. L. (S. C.) 46 (1850). See Goertner v. Trustees of Canajoharie, 
2 Barb. (N. Y.) 625, 628 (1847). 

5 Morrison v. Austin State Bank, 213 Ill. 472, 72 N. E. 1109 (1904), semble. 
See BurpicK, PARTNERSHIP, 3 ed., 102. 

6 See Sloan v. Wilson, 117 Ala. 583, 586, 23 So. 145, 146 (1898); Johnson v. 
Shirley, 152 Ind. 453, 457, 53 N. E. 450, 461 (1899); Jensen v. Wiersma, 185 Ia. 
551, 552, 170 N. W. 780 (1919); Kilduff v. Boston Elevated Ry. Co., 247 Mass. 
453, 454, 142 N. E. 98 (1924); Roop v. Herron, 15 Neb. 73, 80, 17 N. W. 
353, 355 (1883); Bulger v. Rosa, 119 N. Y. 459, 465, 24 N. E. 853 (1890). 

7 “Section 25. (1) A partner is a co-owner with his partners of specific 
partnership property, holding as a tenant in partnership. 

“(2) The incidents of this tenancy are such that: — 

(b) A partner’s right in specific partnership property is not assignable, 
except in connection with the assignment of the rights of all the partners in 
the same property. 

(c) A partner’s right in specific partnership property is not subject to at- 
tachment or execution, except on a claim against the partnership. When partner- 
ship property is attached for a partnership debt, the partners, or any of them, 
or the representatives of a deceased partner, cannot claim any right under the 
homestead of exemption laws. 
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This divergence of theory has resulted in an almost inextricable con- 
fusion, both in reasoning and result, in most cases which turn upon 
the ownership of the firm property. It is submitted, however, that 
the view that the firm as an entity owns the property affords the 
simplest explanation of the results of many of the decisions, and a 
clue to the solution of still disputed questions. The problem is raised 
in several classes of cases.* 

At common law the cases were in confusion as to whether firm 
assets could be seized on execution against an individual partner, for 
his separate debt. The rule, recognized as preferable by its incorpora- 
tion in the Uniform Partnership Act,’° that they may not be so seized,” 
is consistent with, and most simply explained by, the hypothesis that 
the firm is the owner, although also explicable on the ground that the 
partner is a co-owner of a peculiar kind.’” 

A similar uncertainty existed as to the rights of a transferee of one 
partner, when the firm has not consented to the transfer. Here courts, 
apparently taking the second theory suggested above, reach approxi- 
mately the same results as would follow from the entity theory,’* say- 





(d) On the death of a partner his right in specific partnership property vests 
in the surviving partner or partners, except where the deceased was the last 
surviving partner, when his right in such property vests in his legal representative. 
Such surviving partner or partners, or the legal representative of the last sur- 
viving partner, has no right to possess the partnership property for any but a 
partnership purpose. 

(e) A partner’s right in specific partnership property is not subject to dower, 
curtesy, or allowances to widows, heirs, or next of kin.” 

It has been suggested that these provisions in substance make the partnership 
as an entity the owner, since all the rights and powers said to constitute owner- 
ship may, under the Act, be exercised only by all the partners. See Judson A. 
Crane, “ The Uniform Partnership Act—A Criticism,” 28 Harv. L. Rev. 762, 
771-773. But see William Draper Lewis, “ The Uniform Partnership Act —A 
Reply to Mr. Crane’s Criticism,” 29 Harv. L. REv. 158, 293. 

8 In addition to those discussed below, several unusual cases indicate the 
tendency to resort to the theory that the firm as a person owns the property, 
although the results are perhaps explicable on other grounds. 

It has been held that since the firm owns its own property, partnership 
machinery affixed to land owned by the partners as co-tenants and not partner- 
ship property, did not become merged as fixtures in the land. Robertson v. 
Corsett, 39 Mich. 777, 784 (1878). 

A purchaser from a partnership, even with knowledge of a prior mortgage by 
one partner of his interest, takes free of such mortgage. Tarbell v. West, 86 
N. Y. 280 (1881). 

A partnership automobile, registered in the name of one partner, was said 
not to be registered in the owner’s name, as required by statute, and therefore 
to be a trespasser on the highway. Kilduff v. Boston Elevated Ry. Co., 247 
Mass. 453, 142 N. E. 98 (1924). 

® Many courts have held such a levy permissible. Stevens v. Stevens, 39 
Conn. 474 (1872); Douglas v. Winslow, 20 Me. 89 (1841); Nixon & Chatfield v. 
Nash & Atkinson, 12 Ohio St. 647 (1861). See, contra, the cases cited in note 
11, infra. 

10 Section 25 (2) c, supra, note 7. 

11 Such a levy renders the officer making it liable in trespass to the partners. 
Myles & Co. v. Davis Packing Co., 17 Ala. App. 85, 81 So. 863 (1919); Russell 
v. Cole, 167 Mass. 6, 44 N. E. 1057 (1896); Haynes v. Knowles, 36 Mich. 407 
(1887). Cf. Deal v. Bogue, 20 Pa. St. 228 (1853). 

12 See William Draper Lewis, supra, 29 Harv. L. Rev. 158, ror. 

18 It is said that such conveyance passes no interest in the specific property. 
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ing that the partner has no alienable interest in any specific property, 
but merely a right to his share of what remains after payment of firm 
debts and adjustment of firm accounts.’* Some courts, evidently re- 
garding the partner’s interest as analogous to that of the joint tenant, 
hold that an attempted conveyance of firm property will, as against the 
other partners, pass the conveying partner’s interest in that property.’ 

The rule that a partner cannot be guilty of larceny ** or embezzle- 
ment !? of firm property is not necessarily in conflict with the concep- 
tion that the firm is the owner of the property.** A court might well 
feel justified in interpreting an embezzlement statute as not including 
this situation, in view of the peculiar relations between partners, even 
though it regards the firm as the owner of firm property. 

In one large and important group of problems — those involving the 
extent to which the partners may prefer individual to firm creditors — 
the most satisfactory results are reached by application of the entity 
theory.’ Many courts, taking the view that the partners are co-owners, 
hold that the firm creditor’s right to priority in partnership assets 
is merely derived from the equitable right which each partner is said 
to have against his partners, to have firm assets applied first to firm 
obligations.2° This theory seems objectionable, for if the partners all 
convey their interests to third parties,2* or all consent to preference 
of individual creditors,”* or consent to divide the firm property among 
themselves," or sell out to one partner,?* their equities are waived 
or lost, and the rights of firm creditors to priority are gone. If on 
the other hand the firm, as an entity, be regarded as the owner, a 
conveyance of any partner’s interest to individual creditors, or to one 
partner for a consideration moving to the other is, if the firm is 





Drake v. Thyng, 37 Ark. 228 (1881); Deeter v. Sellers, 102 Ind. 458, 1 N. E. 
854 (1885). 

14 Tt has been suggested that if this statement be true, the title must neces- 
sarily be in the firm. See William H. Cowles, “The Firm as a Legal Person,” 
57 Cent. L. J. 343, 348. But it is employed by courts which profess to regard 
the partners as co-owners. See Morrison v. Austin State Bank, 213 Ill. 472, 480, 
72 N. E. 1109, 1111 (1904); Sherk v. First Nat. Bank, 206 S. W. 507, 509 (Tex. 
Civ. App., 1918). So used, it must mean that their interest in specific property 
is inalienable. 

15 Sutlive v. Jones, 61 Ga. 676 (1878). Semble, Blaker v. Sands, 29 Kan. 
551 (1883). 

16 Alfele v. Wright, 17 Ohio St. 238 (1867). 

17 Gary v. Northwestern Mutual Aid Society, 87 Ia. 25, 53 N. W. 1086 
(1893) ; McCrary wv. State, 51 Tex. Cr. App. 502, 103 S. W. 924 (1917). 

18 It is sometimes said to be based on the theory that the partners are co- 
owners, See BATES, PARTNERSHIP, § 171. 

19 For a full discussion of these questions, and of the bearing which the 
question of partnership title has upon them, see William H. Cowles, supra, 57 
Cent. L. J. 343. See also Judson A. Crane, supra, 28 Harv. L. Rev. 762, 774- 
776; William Draper Lewis, supra, 29 Harv. L. REv. 158, 296-298. 

20 Case v. Beauregard, 99 U.S. 119 (1878). 

( 21 Case v. Beauregard, supra; Stahl v. Osmers, 31 Ore. 199, 49 Pac. 958 
1899). 

22 Huiskamp v. Moline Wagon Co., 121 U. S. 310 (1886); Smith v. Spinnen- 
weber, 114 Ark. 384, 170 S. W. 84 (1914); Old Nat. Bank v. Heckman, 148 Ind. 
490, 47 N. E. 953 (1897). 

23 Lee v. Bradley Fertilizer Co., 44 Fla. 787, 33 So. 456 (1903). 

24 In re Suprenant, 217 Fed. 470 (N. D. N. Y., 1914). 
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insolvent, fraudulent as to firm creditors.*° Since the firm receives no 
value for the conveyance, the transfer amounts therefore to a gift by 
the firm to the individual creditor or partner. A similar divergence of 
opinion appears as to whether partners may claim their statutory ex- 
emption from firm property, if all the partners consent.*® 

But under any theory if the firm is solvent, and thus no creditors’ 
rights are prejudiced, the partners should have power to deal with 
firm property as their own. It is settled that if they and the firm are 
solvent, the partners may prefer individual creditors,’ or dissolve the 
partnership and convert the firm property into separate property,”* or, 
it seems, become ordinary joint owners of the property.*® The theory 
that the firm as a legal person owns the firm assets does not seem in- 
consistent with this rule. If solvent, the firm, like any owner, may 
give away its property as it pleases, whether to a partner, or a third 
person, without objection from firm creditors. On these grounds, there- 
fore, one may disagree with the decision in Parker v. Rolfe,®° in so far 
as it apparently refuses to recognize that legal title may vest in the 
partners upon dissolution of a solvent firm, although approving of the 
decision in so far as it recognizes that the firm entity is ordinarily 
owner of the partnership property. 





VALIDITY OF INHERITANCE TAX MEASURED IN PART BY VALUE OF 
FoREIGN PERSONALTY.— Twenty years ago the Supreme Court, in 
Union Refrigerator Transit Co. v. Kentucky,’ held that for a state to 
tax a domiciled person on tangible personalty permanently located 
abroad was an attempt to reach property beyond the jurisdiction and 
was contrary to due process of iaw.* The tax there in question was 





25 Some of the cases so holding proceed explicitly on the “ firm-ownership ” 
theory. Jackson Bank v. Durfey, 72 Miss. 971, 18 So. 456 (1895); Roop v. 
Herron, 15 Neb. 78, 17 N. W. 353 (1883); Bulger v. Rosa, 119 N. Y. 450, 24 
N. E. 853 (1890). Others simply state that such a conveyance is fraudulent, 
without explicitly stating that the firm owns the property. In re Head, 114 
Fed. 489 (W. D. Ark., 1902); Jn re Terens, 175 Fed.’ 495 (E. D. Wis., 1910); 
Morrison v. Austin State Bank, 213 Ill. 472, 72 N. E. 1109 (1904); Johnson v. 
Shirley, 152 Ind. 453, 53 N. E. 459 (1899). The “ fraudulent’ conveyance ” theory 
seems to afford no solution to these cases unless it is assumed that the firm 
itself owns the property so that any conveyance for which the consideration does 
not move to the firm is fraudulent, if it be insolvent. See William H. Cowles, 
supra, §7 CENT. L. J. 343, 352. c 

26 In some jurisdictions the partners are allowed by dissolution to convert 
the property into individual property and thereafter claim exemption although 
the firm is insolvent. Lee v. Bradley Fertilizer Co., 44 Fla. 787, 33 So. 456 
(1903) ; Goudy v. Werbe, 117 Ind. 154, 19 N. E. 764 (1889). Contra, Cowan 
v. Creditors, 77 Cal. 403, 19 Pac. 755 (1888); Jensen v. Wiersma, 185 Ia. 551, 
170 N. W. 780 (1919). The latter case proceeds on the ground that the partner- 
ship property belongs to the firm as an entity. 

27 Woodmansie v. Holcomb, 34 Kan. 35, 7 Pac. 603 (1885); Hage v. Camp- 
bell, 78 Wis. 572, 47 N. W. 179 (1801). 

28 Ex parte Ruffin, 6 Ves. 119 (1801). 

29 Green v. Whaley, 271 Mo. 636, 197 S. W. 355 (1917), semble. 

80 Supra, note I. 

1 199 U.S. 194 (1905). 

2 Later decisions following the Union Transit case have held that an excise 


ee aml 


ee ee ee eee ee ee ee ae ee 





no 
by 


>X- 


re 


+ Ol et ee 


ee —-_*  —— ot 





NOTES 251 


imposed upon the person of the owner, so the jurisdiction of the state 
over the formal subject of the tax cannot be denied.* But the amount 
of the imposition was to be measured by the value of property outside 
the state. Since such property is taxable in the state where it is lo- 
cated,* taxation of the owner with respect to that property at his domicil 
results in a double burden. This is obviously unjust, and the Union 
Transit case is an application of the due process clause to prevent 
double taxation of substantially the same subject.° If double taxation 
is repugnant to the Fourteenth Amendment, there must always be a 
question which state is to be allowed to tax and which one is not. The 
state where the property is located may claim to exact a tax in return 
for the protection it gives to the property. On the other hand the 
domiciliary state may claim its tax as a return for the benefit and pro- 
tection given to the person of the owner. But, as a practical matter, a 
person gets the same protection from his state whether he owns property 
outside or not. The additional amount he has to pay because he owns 
property outside the state is in practical effect a tax on that property.’ 
If the tax is so considered, the balance of benefits given in return is 
clearly in favor of the state where the property is located, and it is the 





tax on the privilege of doing intra-state business, but measured by the value of 
foreign-held’ property, is void as contrary to due process. Western Union Co. v. 
Kansas, 216 U. S. 1 (1910) ; Pullman Co. v. Kansas, 216 U. S. 56 (1910). 

3 See Joseph H. Beale, “ Jurisdiction to Tax,” 32 Harv. L. Rev. 587, 592; 
“ Progress of the Law — Taxation,” 38 Harv. L. Rev. 281, 282. 

4 Coe v. Errol, 116 U. S. 517 (1886); Pullman Car Co. v. Pennsylvania, 141 
U. S. 18 (1891) ; Old Dominion Steamship Co. v. Virginia, 198 U. S. 299 (1905). 
See 2 Cootey, TAxaTion, 4 ed., § 451; Charles E. Carpenter, “ Jurisdiction over 
Debts,” 31 Harv. L. REv. 905, 906. 

5 See the majority opinion, r99 U. S. 194, 201, 210. The reasoning was that 
land is not taxable except at its situs, and chattels permanently located cannot be 


_ distinguished from land, as intangible personalty can. Therefore tangibles should 


be assimilated to land and be taxable only by the state where they are located 
and protected. But the lack of a distinction between land and chattels does 
not prove that chattels should follow the rules as to land any more than 
that land should be taxable like chattels. And to say that the state of domicil 
cannot tax land or tangible personalty located elsewhere because it does not give 
an equivalent protection does not explain why it may tax intangibles and tangibles 
which have not acquired a permanent situs abroad. The significant point of 
difference, then, is that land and tangibles with an actual sétus are taxed at their 
situs, whereas transient chattels and intangibles are not likely to be taxed else- 
where than at the domicil of the owner. It may fairly be said, therefore, that the 
case in a measure is directed against double taxation and not taxation without an 
equivalent benefit, or taxation on illogical distinctions. 

6 It is often asserted that a tax may be laid only when the state gives an 
equivalent of service or protection to the payer. See Union Refrigerator Transit 
Co. v. Kentucky, 199 U. S. 194, 202 (1905); Bittinger’s Estate, 129 Pa. St. 338, 
345, 18 Atl. 132, 133 (1889). But see, contra, Southern Pacific Co. v. Kentucky, 
222 U. S. 63, 76 (1911). See Charles E. Carpenter, supra, 31 Harv. L. Rev. 
905, 918. 

7 See the majority opinion in the Union Transit case, supra, which seemed to 
go so far as to deny that the state had jurisdiction over the subject of the tax 
in that case. But if that is correct, it is hard to justify the decisions permitting a 
state to tax a domiciled person with respect to tangible personalty abroad, which 
does not have a permanent situs. (See note 10, infra.) The objection, then, 
in the Union Transit case was not lack of jurisdiction, but the incidence of two 
taxes on one piece of property. See J. H. Beale, supra, 38 Harv. L. Rev. 281, 282. 
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one which should be allowed to tax. That is the result reached in 
the Union Transit case. In the case of intangibles which have no 
physical existence to be controlled or protected, the choice between 
competing jurisdictions is not so easy. Perhaps for this reason, and 
further because intangibles are usually held secretly and more often 
escape taxation entirely than bear two taxes, the Supreme Court has 
not yet denied power to tax either to the state of domicil or to that of 
situs, if any. Where tangible property is moved from place to place 
so as not to have any actual situs, no choice between states is necessary, 
and the state of domicil may lay a tax on it.’® 

The opinion in the Union Transit case expressly left open the ques- 
tion of inheritance taxes.‘ An inheritance tax is usually treated as a 
tax upon the privilege of transmitting or of succeeding.‘* Can such 
an excise be computed by the value of property which cannot be taxed 
directly? In a recent case, Pennsylvania imposed an inheritance tax 
on the estate of a domiciled decedent and included in the computation 
of the tax the value of tangible personalty permanently situated in 
Massachusetts and New York. The Supreme Court applied the reason- 
ing of the Union Transit case and held that so much of the tax as was 
based on the value of the foreign-held property was void as a taking 
of property without due process of law.** Since at common law chattels, 
wherever located, are distributed according to the law of the decedent’s 
domicil,’* it is often urged that the privilege of succeeding to personal 
property is a gift of the state of domicil and should be subject to taxa- 
tion there.“* But inasmuch as the state of actual situs has control 
over the property, it is only by its consent under its doctrine of conflict 
of laws, that the law of the domicil controls.** Yet, whatever may be 
the theoretical explanation, in practice, the law of the domicil does 
control, and wills are required to be proved first at the state of domicil 





8 On the alternative ability-to-pay theory of taxation, the argument might be 
made that it would be fair and just for a state to tax each of its citizens an 
amount based on his ability to pay, i.e., on the value of all his property wherever 
situated. The seeming fairness of this method, however, largely disappears when 
it is observed that part of the property may be subjected to tax elsewhere, and 
that a person who lives in one state and keeps his property in another might have 
to pay twice as much in taxes as another person who owns the same amount of 
property but keeps it at his domicil. 

® Blackstone v. Miller, 188 U. S. 189 (1903); Bullen v. Wisconsin, 240 U. S. 
625 (1916). See Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 104, 
205 (1905). 

10 Southern Pacific Co. v. Kentucky, 222 U. S. 63 (1911). See J. H. Beale, 
“The Situs of Things,” 28 Yate L. J. 525, 528, passim. 

11 199 U. S. 194, 211. : 

12 See Magoun v. Savings Bank, 170 U. S. 283, 288 (1898) ; Plummer v. Coler, 
178 U. S. 115, 137 (1890); Strode v. Commonwealth, 52 Pa. St. 181, 188, 189 
(1866). See 1 Coorey, Taxation, 4 ed., § 48; Thomas Reed Powell, “ Extra- 
Territorial Inheritance Taxation,” 20 Cor. L. Rev. 1, 3, passim. 

18 Frick v. Pennsylvania, 45 Sup. Ct. Rep. 603 (1925). For the facts of this 
case, see Recent CASEs, infra, p. 266. 

14 See 1 WoERNER, AMERICAN Law OF ADMINISTRATION, 3 ed., § 158. 

15 See Frick’s Estate, 277 Pa. St. 242, 260, 121 Atl. 35, 42 (1923), reversed, 
sub. nom. Frick v. Pennsylvania, 45 Sup. Ct. Rep. 603. 

16 Mager v. Grima, 8 How. (U. S.) 490 (1850). See Chas. E. Carpenter, 
supra, 31 Harv. L. REv. 905, 92°. 
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before they may be probated elsewhere.*’ It is thus possible to say 
that the state of domicil does contribute something to the privilege of 
succession ** and does therefore have jurisdiction to lay an excise on 
that privilege. And if the state lays an inheritance tax on the property 
within its borders and measures the tax on the basis of the total value 
of the estate wherever found, its jurisdiction over the formal subject of 
the tax must be admitted.’® But in either case the tax would be 
substantially a levy on property or on the inheriting of property which 
the state could not reach directly. Since this property is subject to 
inheritance taxation where it is actually located,?® the domiciliary tax 
would lead to a double burden. In determining the tax to be prohibited, 
the state of actual s#tus should be preferred for reasons similar to those 
giving it preference as to the taxing the property of a living person. 
The right to transmit and the privilege of succeeding to property at the 
owner’s death are enjoyed by the will of the sovereign that has physical 
power and jurisdiction over the property. It is submitted, therefore, 
that no sound distinction can be made between an inheritance tax and 
a personal or property tax for the purpose of reaching property beyond 
the state’s jurisdiction, and that the Supreme Court very properly ap- 
plied the principle of Union Refrigerator Transit Co. v. Kentucky to 
the Pennsylvania inheritance tax. 

The eminent desirability of this result cannot be doubted. The 
various states, faced with the problem of providing for constantly grow- 
ing expenditures and seeking new sources of revenue, are tempted to 
encroach on each other’s proper spheres of taxation. Any considerable 
overlapping results in an unequal and unfair distribution of the tax 
burdens. The Supreme Court has sought to secure some measure of 
adjustment between the conflicting taxing claims of the several states,”* 
by applying the Fourteenth Amendment. The principle evolved is that 
if there is an overlapping of taxes by two states on substantially the 
same subject, and one of the states has a tolerably clear claim to pref- 
erence, the tax by the other state is contrary to due process of law. 





RIGHTS OF AN ASSIGNEE OF ACCOUNTS RECEIVABLE AS AGAINST 
CREDITORS OF THE AssIGNOR. — Where all accounts receivable which 
shall thereafter accrue in the ordinary course of business are assigned 
as security for an existing debt, the assignment includes accounts arising 
under contracts not yet made.’ An assignment of such accounts is 
generally held invalid as against creditors of the assignor* on the 





17 See 2 WoERNER, AMERICAN LAW OF ADMINISTRATION, 3 ed., § 226. 

18 See Bullen v. Wisconsin, 240 U. S. 625, 631 (1916). See 27 Harv. L. Rev. 
675. - 19 See Thomas Reed Powell, supra, 20 Cor. L. REv. 1, 27. 

20 Mager v. Grima, 8 How. (U.S.) 490 (1850). 

21 See United States v. Bennett, 232 U. S. 299, 306 (1914). 

1 An assignment of a debt not yet due is generally held to be valid where there 
is an existing contract out of which the debt may arise. Union Collection Co. v. 
Oliver, 23 Cal. App. 318, 137 Pac. 1082 (1914); Berlin Iron Bridge Co. v. Conn. 
River Banking Co., 76 Conn. 477, 57 Atl. 275 (1904); Monarch Discount Co. v. 
Chesapeake & Ohio Ry. Co., 285 Ill. 233, 120 N. E. 743 (1918). 

2 Shackleford v. Kiser Co., 131 Ala. 224, 31 So. 77 (1901); Raulins v. Levi, 
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ground that the assignor has nothing which he can assign. Hence, an 
assignment of all future book accounts would seem to give the assignee 
only a power of attorney to collect,* which would have to be exercised 
more than four months before the bankruptcy of the assignor in order 
to entitle the assignee to prevail over the general creditors of the as- 
signor.t* Some courts apply the doctrine of Holroyd v. Marshall*® to 
such an assignment and hold that the assignee has an equitable lien 
upon the chose in action as soon as it comes into existence. Even 
under this view, it seems that the general creditors of the assignor 
should prevail over the assignee unless the chose in action came into 
existence more than four months prior to the bankruptcy of the 
assignor.* 

In jurisdictions where assignments of future accounts are allowed, 
when the accounts have come into existence, the situation is the same 
as in the case of an assignment of existing accounts. In both of these 
cases, the question arises whether the assignment may be treated as 
void as against creditors on the ground that it is a fraudulent convey- 
ance. The statute of 13 Exiz., c. 5,° is generally recognized as the 
foundation of the law of fraudulent conveyances, although that statute 
itself was merely declaratory of.the common law.’ At first this statute 
was held not to apply to choses in action *® since creditors could not 
reach the choses in action of their debtors. In England, since the 
statute of 1 & 2 Vict.'! which made choses in action liable for debts, 
assignments of choses in action with intent to defraud creditors have 
been held void as against creditors,!* since the latter were thereafter 





232 Mass. 42, 121 N. E. 500 (1919); O’Neil v. Kerr Co., 124 Wis. 234, 102 N. W. 
573 (1905). 

8 See 1 Witiston, ConTRACTs, § 414. 

4 Taylor v. Barton-Child Co., 228 Mass. 126, 117 N. E. 43 (1917). Such a 
view would remove an easy method of defrauding creditors and would eliminate 
the necessity of going into the rules of fraudulent conveyances in order to protect 
the creditors. This rule would in no way interfere with assignments of outstanding 
accounts. 

5 10 H. L. Cas. 191 (1862). In that case the court held that where there is an 
agreement to mortgage goods to be acquired by the mortgagor, and the mortgagee 
has advanced the money for which the after-acquired goods are to be security, the 
mortgagee has an equitable interest in the goods as soon as they are acquired, with- 
out taking possession of them, and this equitable interest prevails against an 
attaching creditor of the mortgagor. 

& In re Macauley, 158 Fed. 322 (E. D. Mich., 1907), aff’d, 150 Fed. 510 (6th 
Circ., 1907) ; Coats v. Donnell, 94 N. Y. 168 (1883); Tailby v. Official Receiver, 
13 App. Cas. 523 (1888). 

7 This question does not seem to have been considered in Benedict v. Ratner, 
45 Sup. Ct. Rep. 566 (1925), although it does not appear that all the debts in 
question arose more than four months before the bankruptcy of the assignor. For 
the facts of this case, see Recent CasEs, infra, p. 274. 

8 That statute (1570) enacted that all conveyances, etc., of lands, goods, or 
chattels for the purpose of delaying or defrauding creditors of their actions or debts 
shall be void as against such creditors. 

® See Clements v. Moore, 6 Wall. (U. S.) 299, 312 (1867); Sands v. Codwise, 
4 Johns. (N. Y.) 536, 596 (1808). 

10 See Hall v. Ala. Terminal etc. Co., 143 Ala. 464, 39 So. 285 (1905). See 
BIGELOW, FRAUDULENT CONVEYANCES, rev. ed., c. 4, § 5. 

11 y & 2 VICT., c. II0. 

12 See Hall v. Ala. Terminal etc. Co., supra. 





NOTES 255 


prejudiced by such assignments. In this country, since most states have 
statutes patterned after the statute of 13 Exiz.,1* and since creditors 
can reach the choses in action of their debtors, choses in action are 
generally held to fall within the statutes.‘* In the application of this 
doctrine, to determine whether there exists the necessary intent to delay 
creditors, the courts have recognized certain objective facts as permit- 
ting or requiring the inference of this intent. 

Where there is a conveyance of a chattel upon consideration, reten- 
tion of possession by the seller or mortgagor is recognized as either - 
conclusive of fraud, or giving rise to a rebuttable presumption of fraud, 
or at least affording some evidence of fraud upon his creditors..* Re- 
cording acts in many states make a mortgage effective as against credi- 
tors if it is recorded, but such statutes are generally held not to apply 
to choses in action.*® In the absence of a special statute *’ it is difficult 
to see how retention of possession would have any effect upon an assign- 
ment of a chose in action,’® since there is no way in which there could 
be an ostensible change of possession.’® 

Reservation of dominion over chattels, in addition to possession, even 
where consideration has been given and the transaction recorded, is often 
held to render the transaction void as against creditors of the seller or 
mortgagor,”° on the ground that the reservation of all the incidents of 
ownership renders it impossible to put title into the buyer or mortgagee. 
In the assignment of accounts, however, there seems to be nothing 
inherently inconsistent in saying that although the assignor may apply 
the accounts to his own use until called upon to pay the proceeds over 
to the assignee, the latter has an equitable interest in the accounts and 





18 See Peters v. Bain, 133 U. S. 670, 685 (1890). See 1 Story, Equiry Juris- 
PRUDENCE, 12 ed., § 353. 

14 Drake v. Rice, 130 Mass. 410 (1881); Sargent v. Salmond, 27 Me. 539 
(1847) ; Abbott v. Tenney, 18 N. H. 109 (1846). See BicELow, op. cit., c. 4, § 5. 

In dealing with questions of fraudulent conveyances the federal courts will 
follow the law of the state in question. Hiscock v. Varick Bank of N. Y., 206 
U. S. 28 (1907); Peters v. Bain, supra. 

15 There is great confusion among the states as to which of these effects 
retention of possession shall have. The Uniform Sales Act, § 26, leaves the matter 
to the law of each state. For the situation in the various states, see 1 WILLISTON, 
SALES, 2 ed., § 351 et seq. 

16 Young v. Upson, 115 Fed. 192 (S. D. N. Y., 1902); Preston Nat. Bank v. 
Smith Co., 84 Mich. 364, 47 N. W. 502 (1890). 

17 See N. Y. Personat Property Law, § 45, which authorizes the creation of 
a general lien or floating charge upon accounts receivable which shall be valid 
against creditors if certain formalities and filing provisions are observed. 

18 Jn re Macauley, 158 Fed. 322 (E. D. Mich., 1907), aff’d, 150 Fed. 510 (6th 
Circ., 1907). In Benedict v. Ratner, 45 Sup. Ct. Rep. 566 (1925), the Supreme 
Court said that the doctrine of ostensible ownership does not apply to . book 
accounts. 

19 This is in accord with the tendency of the courts to disregard retention of 
possession in the case of chattels where delivery is impossible or impractical. 
my - v. — 143 Cal. 282, 76 Pac. 1029 (1904); Russell v. O’Brien, 127 Mass. 
349 (1879). 

20 Potts v. Hart, 99 N. Y. 168, 1 N. E. 605 (1885); Zartman v. First Nat. 
Bank, 189 N. Y. 267, 82 N. E. 127 (1907). This rule is said not to rest on the 
idea that the seller or mortgagor is creating a situation deceptive to his creditors 
because he still appears to be complete owner. It has also been applied to mort- 
of “gy marks and good will. In re Leslie-Judge Co., 272 Fed. 886 (2nd 

irc., 1921). 
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in the proceeds thereof.*1 Yet since there cannot be delivery of posses- 
sion in the assignment of an account, the fact that the assignor has 
reserved dominion over the accounts would seem to present a situation 
analogous to retention of possession in the mortgage or sale of a 
chattel.??. Since the effect on the creditors is really the same in beth 
of these situations, it seems that an assignment of accounts with reser- 
vation of dominion should be treated in the same manner, as regards 
creditors, as a mortgage or sale of a chattel with retention of possession. 

Where there is an assignment of all future accounts with reservation 
of dominion in the assignor, coupled with an agreement to keep the 
assignment secret, it seems that the court might well, as in the recent 
case of Benedict v. Ratner,”* declare the assignment void as against 
creditors of the assignor. Since the intent to defraud creditors must 
be determined from objective circumstances, the court would be justi- 
fied in saying that reasonable men could not reach any conclusion other 
than that the assignment was a mere sham to allow the assignee to 
prevail over other creditors, and hence was made for the purpose of 
defrauding creditors. 





MARSHALLING OF SECURITIES IN FAVOR OF THE MAKER OF A NEGO- 
TIABLE INSTRUMENT. — The general rule for the application of the 
doctrine of marshalling is that “if one creditor by virtue of a lien or 
interest can resort to two funds and another to one of them only — as, 
for example, where a mortgagee holds the prior mortgage on two parcels 
of land, and a subsequent mortgage on one of the parcels is given to 
another — the former must seek satisfaction out of that fund which 
the latter cannot touch.”* A recent case? in the Supreme Court 
raises the question as to the application of this doctrine where the 
defendant was the maker of a note which the payee had negotiated to 
the plaintiff together with other securities as collateral for a loan. The 
payee became insolvent, being indebted to the defendant in an amount 
equal to the face of the note. The defendant then invoked the doctrine 
of marshalling as an equitable defense under the theory that the plain- 
tiff’s election to sue rather than to foreclose on his other. collateral 
deprived the defendant of the right of set-off which he would have if 
the note were returned to the payee. Mr. Justice Stone, speaking for 





21 In Stackhouse v. Holden, 66 App. Div. 423, 73 N. Y. Supp. 203 (1901), 
reservation of dominion by the assignor was held not to render an assignment of 
accounts as security for overdrafts on a bank void as against creditors of the 
assignor. In Campbell v. First Nat. Bank, 115 S. C. 256, 105 S. E. 413 (1920), a 
statute making parol and unrecorded reservations of dominion over personal 
property by vendors and bailors void as to subsequent creditors or purchasers for 
value was held not applicable to choses in action. The court in Benedict v. 
Ratner, supra, held an assignment of book accounts void as against creditors of the 
assignor on the ground that the assignor had reserved dominion over the accounts. 

22 See note 15, supra. 

23 Supra, note 7. 

1 4 Pomeroy, Eqguiry JURISPRUDENCE, 4 ed., § 1414. This is the standard 
definition of the doctrine and has been quoted by a great number of American 
courts. 

2 Sowell v. Federal Reserve Bank of Dallas, 45 Sup. Ct. Rep. 528 (1925). For 
the facts of this case, see RECENT CASES, infra, p. 273. 
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the Court, based his dismissal of the defendant’s claim mainly upon the 
ground that the doctrine may be invoked only between creditors and 
that the defendant is a debtor.* An inquiry as to the correctness of 
this decision involves a consideration of the principle upon which the 
doctrine rests and of the limitations which have been placed on its 
application. 

Story suggests * that the doctrine is founded on the principle that it 
is inequitable to allow one person by a capricious election between 
remedies to deprive another person of his only remedy. It would seem 
that under this reasoning any inquiry whether a petitioner invoking the 
doctrine of marshalling is a creditor would be unnecessary. The peti- 
tioner has stated a sufficient case for equitable relief when he has shown 
that the election of the defendant will deprive the petitioner of a sub- 
stantial right. Equity, then, will not allow the defendant by a capri- 
cious use of his legal rights to shift, at his pleasure, the loss as between 
the petitioner and a third party. 

Even if it be granted that the doctrine of marshalling applies only 
between creditors, this requirement would seem to be satisfied in the 
recent case stated above. While the maker of the note is a debtor upon 
the instrument, he is also a creditor of the payee for the debt which 
he seeks to set off. Thus the holder of the note for security and the 
maker occupy similar positions in relation to the payee: they are both 
his creditors. No reason is apparent why the fact that the maker is 
also a debtor should deprive him of remedies which would be open to 
him as a creditor. This view has been taken by one case which is 
squarely contra to Sowell v. Federal Reserve Bank.* 

There remains the question whether an equitable set-off is such a 
substantial right that its loss may give rise to the equity of marshalling. 
Set-off was common in equity before it was available in actions at law;° 
and the equitable doctrine is not superseded or limited by the modern 
statutes of set-off or counter-claim at law.” The equitable doctrine 





3 An alternative ground of decision was that the policy in favor of the free 
transferability and easy marketability of negotiable instruments prevents the maker 
from marshalling a set-off against a holder in due course. It is submitted that 
this policy does not go as far as claimed by the Court. It demands the cutting off 
of the defenses and equities of the maker only so far as is necessary for the pro- 
tection of the holder in due course. Thus, the holder who has acquired the instru- 
ment for security only, is allowed to defeat the equities of the maker only so far 
as is necessary for his own protection. Easter v. Minard, 26 Ill. 494 (1861) ; 
Saylor v. Daniels, 37 Ill. 331 (1865); Roche v. Ladd, 1 All. (Mass.) 436 (1861). 
In Simmons v. Hodges, 250 Fed. 424 (5th Circ., 1918), this principle was carried 
even further. A holder in due course was suing the maker on a note procured 
from the maker by the fraud of the payee. After learning of the fraud, the holder 
had paid the payee an independent debt. Recovery was denied the holder against 
the maker on the ground that the former should have set-off his claim on the note 
against the payee’s claim against him, thus preserving the equity of the maker. 

* See 2 Story, Equity JurRIsPRUDENCE, 14 ed., § 853. 

5 Chemical National Bank v. Kiam, 113 S. W. 948 (Tex. Civ. App., 1908). 
Contra, Hanesley v. National Park Bank, 147 Ga. 96, 92 S. E. 879 (1917). 

oF ‘As to the docrine of set-off ... this Court was in possession of it, as 
grounded upon principles of equity long before the law interfered.” — Per Lord 
Eldon in Ex parte Stephens, 11 Ves. 24 (1805). 

7 Porter v. Roseman, 165 Ind. 255, 74 N. E. 1105 (1905); Momsen v. Noyes, 
105 Wis. 565, 81 N. W. 860 (1900). 
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seems to have been a qualified acceptance of the civil law theory that 
mutual obligations were self-extinguishing *— qualified so as to be 
applied only when some “ natural equity’ so demands. In the most 
‘common instance where the doctrine is applied, the “ natural equity ” 
is said to arise from the insolvency of the party against whom the 
set-off is asked.® The granting of this remedy to a creditor of the 
insolvent estate is held not to be a violation of the maxim that equity 
is equality, nor, in cases of bankruptcy, does it constitute a preference.’ 
Where the second debt was incurred on the faith of the first, it was not 
difficult to see that natural justice demanded a set-off, and such a 
“ mutual credit ” was sometimes spoken of as a requisite for the crea- 
tion of the equity.‘ It was but a natural step further toward the civil 
law doctrine for equity to refuse to look at the facts of the particular 
case to determine whether there had been such a “ mutual credit,” and 
to recognize a substantial right of set-off in all cases of insolvency.” 
It would seem to follow that when the election of a holder of a note for 
security to proceed against the maker rather than against other equally 
available collateral deprives the maker of a set-off against the insolvent 
payee, a case is made out for the application of the doctrine of mar- 
shalling. The rights of the holder and maker both receive adequate 
protection thereby, and the other creditors of the payee are prejudiced 
no more than in any other case of equitable set-off. 





THE Use or Prior CoNsISTENT STATEMENTS IN CORROBORATING A 
Witness. — There is a surprising confusion in the law as to whether a 
witness may be corroborated by his own prior consistent statements 
made out of court. In the early law such evidence was freely receiv- 





8 See 3 CotguHoun, Roman Civiy Law, § 1843; 2 PoTHreR, OBLIGATIONS, 
Evan’s ed., 112. 

® Schuler v. Israel, 120 U. S. 506 (1886); Carr v. Hamilton, 129 U. S. 252 
(1888); Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 596 (1893); Central 
Appalachian Co. v. Buchanan, 90 Fed. 454 (6th Circ., 1898); Printy v. Cahill, 235 
Ill. 534, 85 N. E. 753 (1908) ; Patterson v. Woolridge, 170 Ky. 748 186 S. W. 639 
(1916). 

10 Yardley v. Clothier, 49 Fed. 337 (C. C. E. D. Pa., 1892) ; Van Wagoner v. 
Paterson Co., 23 N. J. L. 283 (1852); Im re Globe Ins. Co., 2 Edw. Ch. (N. Y.) 
625 (1836). 

11 For an elaborate treatment of this basis for the doctrine, see the opinion of 
Story, J., in Greene v. Darling, 5 Mason (U. S.) 201 (1828). 

12 Reliance on the first debt in entering into the second transaction seems no 
longer to be considered a requisite for the creation of the equity. Bradley, J., 
speaking for the Court in Carr v. Hamilton, 129 U. S. 252, 255 (1888), explains 
the basis of the doctrine as follows: “ Natural justice and equity would seem to 
dictate that the demands of parties mutually indebted should be set off against 
each other and that the balance only should be considered as due.” And Jackson, 
J., in Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 506, 615, 616 (1893), even 
more pointedly excludes the necessity of “ crediting,” saying: “ Cross-demands and 
counter-claims, whether arising out of the same or wholly disconnected transactions 
and whether liquidated or unliquidated, may be enforced by way of set-off when- 
ever the circumstances are such as to warrant the interference of equity to prevent 
wrong and injustice ... it is settled that the insolvency of the party against 
whom the set-off is claimed is a sufficient ground for equitable interference.” 

The suggestion that the set-off is based on an implied term of the contract of 
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able, but the courts have abandoned their original position * and now 
almost uniformly hold that prior consistent statements are not admis- 
sible to support and corroborate the story told by the witness on the 
stand.* There are, however, some courts which still adhere to the 
old rule.* 

The majority rule is clearly right. The witness is impeached by, 
let us say, prior inconsistent statements. The theory of the party 
offering to support him by showing prior consistent statements must be 
that because the witness has several times told the same story, it is true. 
This is a patent fallacy. One may lie as consistently as one may tell 
the truth. Also the fact that the witness at one time told one story 
is no proof that at another he has not told exactly the opposite. Hence 
the evidence fails even to prove consistency, which is the most that 
could be claimed for it. It consequently has no probative value what- 
ever and should be excluded as irrelevant.® 

There are cases, however, in which prior consistent statements are 
admissible. These are generally stated to be exceptions and are cases 
where the witness has been impeached on the ground that the story 
given on the stand is a recent contrivance, that it has its origin in bias 
recently arisen in the witness’ mind, or that it results from undue in- 
fluence by the party calling him.’ Another situation is where the 





the second transaction would seem an unnecessarily artificial explanation of the 
doctrine. But see R. E. Clark, “ Set-Off in Cases of Immature Claims in Insolv- 
ency and Receivership,” 34 Harv. L. Rev. 178, and the language of Fuller, C. J., 
as to “ presumed intention ” in Scott v. Armstrong, 146 U. S. 499, 508 (1892). 

1 Luttrell v. Reynell, 1 Mod. 282 (1671). 

2 Rex v. Parker, 3 Doug. 242 (1783). 

8 Bennett v. State, 160 Ala. 25, 49 So. 296 (1909); Deshon v. Merchants’ 
Insurance Co., 11 Metc. (Mass.) 199 (1846); Sewall v. Sewall, 122 Mass. 156 
(1877) ; Burns v. Stuart, 168 Mass. 19, 46 N. E. 399 (1897) ; People v. Jung Hing, 
212 N. Y. 393, 106 N. E. 105 (1914). 

4 North Carolina heads these jurisdictions. There they have always been 
receivable, and the court takes a certain pride in what by the weight of authority 
is heresy. State v. Exum, 138 N. C. 599, 50 S. E. 283 (1905); State v. Pace, 
159 N. C. 462, 74 S. E. 1018 (1912). In Texas they are freely receivable in 
criminal cases. Green v. State, 66 Tex. Cr. App. 446, 147 S. W. 593 (1912). Other 
courts admit the evidence out of deference to stare decisis but with evident reluc- 
tance. Gill v. Staylor, 93 Md. 453, 49 Atl. 650 (1901). Mboelering v. Smith, 7 
Ind. App. 451, 34 N. E. 675 (1893), shows a tendency to confine the admissibility 
within narrow bounds by allowing statements only when made by witnesses and 
not by parties. The restriction is perhaps to be commended, but the -reasoning 
is questionable since logically the rule against “ self-serving declarations ” invoked 
should not apply to all such cases. See CHAMBERLAYNE, EvIDENCE, § 2578, n. 4. 

5 Sidelinger v. Bucklin, 64 Me. 371 (1874); Commonwealth v,. Jenkins, 10 
Gray (Mass.) 485 (1858). 

6 Although the prior consistent statement is not admissible to rebut the im- 
peachment, the witness may always deny the allegation and show that what he 
teally did say was consistent with his story on the stand. Way v. Butterworth, 
106 Mass. 75 (1870). 

The vice of the evidence is that there is no logical connection, and yet it would 
seem to the untrained mind that it does have corroborative force. For example, 
note the common saying “It’s true, and I’ve always said so!” 

7 Ellicott v. Pearl, 10 Pet. (U. S.) 412 (1836) ; Hewitt v. Corey, 150 Mass. 445, 
23 N. E. 223 (1800) ; People v. Katz, 209 N. Y. 311, 103 N. E. 305 (1913); State 
v. McDaniel, 68 S. C. 304, 47 S. E. 384 (1904); State v. Flint, 60 Vt. 304, 14 Atl. 
178 (1888). 
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witness is discredited by showing “that the facts described in the 
previous testimony have been concealed under conditions which warrant 
the belief that, if true, the witness would have stated them.” * In all 
these cases there must have been impeachment along these lines before 
the evidence is admissible.? Although they are spoken of as exceptions, 
it would seem that the word is not accurately used. Where the evi- 
dence is admissible, it is because the objection to its relevancy has been 
removed. This is accomplished when a new issue is injected into the 
case by the impeachment of the witness in one of the ways outlined 
above. The evidence is then relevant, for it has a direct bearing upon 
the issue raised by the impeachment. If the statement was made before 
the trial, the story given upon the stand could not have been recently 
contrived;'° if made before bias arose or influence could have been 
exerted, the story told in court did not have its rise in bias or undue’ 
influence. 

One of the most frequent situations in which the courts have passed 
upon the question occurs in criminal cases where a witness has identified 
the prisoner and so testifies on the stand. The remarks of the witness 
in making the identification are prior consistent statements. Fearing 
lest the jury fail to accept the account given them by the witness him- 
self, the prosecution will often seek to adduce other proof of these re- 
marks, but it may do so only under the circumstances in which any 
prior consistent statement would be admissible. Failure to recognize 
this has caused the reversal of many convictions.‘‘ The cases must be 
differentiated from those in which the person who made the identifica- 
tion is dead, for then the evidence is objectionable on grounds of 


hearsay.12 When the witness is alive, there cannot be proof of the 





8 Walsh v. Wyman Lunch Co., 244 Mass. 407, 409, 138 N. E. 389, 391 (1923). 

This situation is almost exactly parallel to the admission of the complaint made 
by the prosecutrix in rape cases. In such, proof that the prosecutrix made com- 
plaint after the offense is a part of the case of the prosecution. This is doubtless a 
survival of the old rule of hue and cry, but it does have a foundation in reason, 
for with so serious an offense it is hard to conceive of silence on the part of the 
victim, and so the jury would be justified to a certain extent in questioning the 
validity of the information in the absence of early complaint. There has been 
some question as to whether the content of the complaint should be given or only 
the fact of its having been made, but the better rule allows the content to be given. 
Regina v. Lillyman [1896], 2 Q. B. 167. 

= ame cases the woman must have been a witness. See 2 WicmMorE, EviENCE, 
2 ed., § 1136. 

® Rogers v. State, 88 Ark. 451, 115 S. W. 156 (1908) (a note to this case in 41 
L. R. A. (N. S.) 857 contains an exhaustive collection of authority) ; Murchie v. 
Cornell, 155 Mass. 60, 29 N. E. 207 (1891). 

But it must be noted that the impeachment requirement may be met inferen- 
tially; there need not be a specific allegation of impeachment. Zell v. Common- 
wealth, 94 Pa. St. 258 (1880). Also it must be remembered that an accomplice 
or one standing in like relation to a party is practically held to be impeached by 
that very relation. Commonwealth v. Bosworth, 22 Pick. (Mass.) 397 (1839). 

10 The prior consistent statement must have been made within a reasonably 
short time after the event in question to be of value in rebuttal of an allegation 
of recent contrivance. 

11 Rogers v. State, 88 Ark. 451, 115 S. W. 156 (1908); People v. Jung Hing, 
212 N. Y. 393, 106 N. E. 105 (1914); People v. Seppi, 221 N. Y. 62, 116 N. E. 
793 (1917). 

12 See 27 Harv. L. Rev. 487. 

Hearsay may be the objection assigned in cases where the evidence is purely in 
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identification aside from the story of the witness himself, save where 
there is impeachment as above, or, it may be added, ground for such 
impeachment. 

This is nicely presented by a recent case in which prior identification 
was allowed in evidence when the witness had an obvious motive to 
connect the prisoner with the crime.** From what has gone before it 
will be seen that the evidence was receivable if the witness had, or 
reasonably might have, realized the advantage he would gain from 
identifying falsely..* Here the function of the evidence is the same 
as in the other cases; it goes only to the bias of the witness, not to the 
abstract truth of the identification. One must not, however, confuse 
the early time at which the statement must have been made to be 
receivable with any idea of its being a part of the res gesta.’® 

The obvious conclusion must be that any confusion over the admis- 
sibility of prior consistent statements of whatever sort to support a 
witness is unnecessary. The question is entirely one of relevancy. If 
the statement has a logical probative bearing upon the issue raised, 
it is admissible; if it has not, it is inadmissible. 





corroboration, but it is not valid because the declarant is on the stand amenable 
to cross examination. Likewise the statement may have been made under oath, 
and the courts do not differentiate such cases from the others. Flint v. State, 60 
Vt. 304, 14 Atl. 178 (1888). In any event the function of the evidence is such that 
the hearsay objection would not be valid for it is put in not for its own intrinsic 
truth but to establish the truth or, perhaps better, to disprove the allegation of the 
falsity of the similar sworn statement made at the trial. 

Confusion with cases where the evidence is rejected because the witness who 
testifies to the fact of the identification was not present should be avoided. There, 
there is hearsay. The identification is relevant to the main issue and so is a fact 
to be proved, but it cannot itself be proved by hearsay any more than any other 
fact. State v. Garon, 105 So. 47 (La., 1925). 

13 Di Carlo v. U. S., 6 F. (2d) 364 (2nd Circ., 1925), where the witness himself 
was under sentence for crime and might reasonably expect commutation in return 
for favorable testimony. For the facts of this case, see Recent CAsEs, mfra, 
Pp. 273. 

14 Reed v. Spaulding, 42 N. H. 114 (1860). 

The court in the Di Carlo case, at p. 367, said: “ If the circumstances were such 
as left it reasonably possible for the jury to say that the identification did in fact 
antedate the motive, the court should not have excluded them.” 

Hough J., concurring, said, p. 369: “Identification is often a continuous 
process, and when a witness in court has identified an accused, by every rule of 
reason previous identification at divers times and under divers circumstances 
should constitute legitimate corroboration of such identifying evidence.” There 
might well be cases where the continuing nature of an identification would warrant 
admission where there was no impeachment for recent contrivance, etc., as is 
suggested in 2 WicMmore, Evmpence, 2 ed., § 1130. But any suggestion that a 
special rule should be made in favor of identification as distinguished from other 
prior consistent statements is against the weight of authority. Evidence of identifi- 
cation is subject to the requirement of relevancy just as is all other evidence, and 
it is that requirement which must determine its admission or rejection. 

15 Attempts have been made to introduce statements made in connection with 
an identification or pointing out as a part of that act, but such fail to discern 
that per se the act is no more admissible than the words accompanying it. Rex 
v. Christie, [1914] A. C. 545. 

One should also distinguish cases of the sort here considered from those where 
a statement made in the presence of the prisoner is provable in connection with his 
reaction thereto, such as State v. Claymonst, 96 N. J. L. 1, 114 Atl. 155 (1921). 
The same point was raised in Rex v. Christie, supra. 
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RECENT CASES 


APPEAL AND Error— JupiciaL NATURE OF TRIBUNAL— APPEAL AFTER 
TRIAL BY Jury oF LESS THAN REQUIRED NuMBER. — The plaintiff brought 
an action of slander against the defendant. At the trial it was found that 
the eight men required by statute to make up the jury could not be 
obtained. The parties agreed to proceed with the trial before seven jurors. 
A verdict was returned in favor of the plaintiff, and from a judgment 
rendered thereon, the defendant appealed. The plaintiff took a preliminary 
objection that no appea! lay. Held, that by proceeding with an incomplete 
jury, the trial court lost its judicial character and became a board of 
Oye Objection sustained. Loane v. Black, [1925] 3 D. L. R. 940 

HAY 

Appellate jurisdiction includes only the hearing of appeals from a judicial 
tribunal acting in its judicial capacity. Auditor v. A. T. & S. F. R. R., 
6 Kan. 500; White v. Buccleuch, L. R. 1 Sc. Div. App. Cas. 70. There is 
some authority for the proposition that when the parties waive their right 
to a jury trial, without statutory authority, they in effect submit the facts 
to the judge as arbitrator, and there is no appeal. Camadian Pacific R. R. 
v. Fleming, 22 Can. S. C. R. 33. Cf. Burgess v. Morton, [1896] A. C. 136. 
But the court in the principal case, while admitting that the parties may 
dispense with the jury entirely without losing the right of appeal, argues 
that the submission of the facts to a body of seven men, a tribunal unknown 
to the law, is an even further departure from a judicial proceeding. This 
view seems unduly technical. To expedite the trial, parties are frequently 
willing to proceed with less than the required number of jurors, the right 
of appeal being unquestioned. Cravens v. Gant, 2 T. B. Monr. (Ky.) 117; 


Roach v. Blakey, 89 Va. 767, 17 S. E. 228. See Kreuchi v. Dehler, 50 Ill. 
176, 178. But cf. Beynon v. Turnpike Co., 39 Ind. 129, 133. It may 
happen, of course, that the proceedings in the trial court are so clearly 
extra-judicial that there is no basis for appellate jurisdiction. But unless 
this is the case, it would seem that the intent of the parties should govern. 
Pisani v. Att’y Gen’l, L. R. 5 P. C. 516; In re Durham Building Society, 
L. R. 7 Ch. App. 45. 


BANKRUPTCY — SUBROGATION — RicHTs oF ONE Payinc Taxes Not SE- 
CuRED By Lien. — The petitioner’s assignor, an officer and a large stock- 
holder of the Green River Jockey Club, at the request of the directors, 
paid the taxes owed to the state of Kentucky, taking from the revenue 
agent of the state a purported assignment of all its rights against the cor- 
poration. By virtue of the Bankruptcy Act, §64 (a) (30 Stat. 563, 1918 
U. S. Comp. Star., § 9648), the state became a preferred creditor as to 
taxes, but acquired no lien, as it had not specifically provided for a lien in 
the statute under which the tax was levied. On the bankruptcy of the cor- 
poration the petitioner claimed to be subrogated to the state’s right to 
prove as a preferred creditor. Held, that one paying taxes, not secured by 
a lien, is not subrogated to the state’s priority in bankruptcy proceedings. 
i K “epee Matter of Green River Jockey Club, 5 F. (2d) 259 

. Ky.). 

The court distinguishes the case from that where by statute the state has 
a lien for taxes. In that situation a third party who pays to protect some 
interest of his own is generally held to be subrogated to the lien. Dayton 
v. Stanard, 241 U. S. 588; Guaranty Trust Co. v. McKendrick, 5 F. (2d) 
553 (4th Circ.); Northern Investment Co. v. Frey Real Estate, etc., 
Co., 33 Colo. 480, 81 Pac. 300, Irby v. Livingston, 81 Ga. 281, 6 S. E. 591; 
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Equitable Trust Co. v. Kelsey, 209 Mass. 416, 95 N. E. 850. Since subro- 
gation is equitable in its nature, the granting of the right is within the 
sound discretion of the court. And a few courts, on the ground that the 
assignment of taxes is subversive of public policy, have refused subrogation 
altogether where the payor was not bound to the government as surety 
ab initio. Sperry v. Butler, 75 Conn. 369, 53 Atl. 899; McInerny v. Reed, 
23 Ia. 410. But it is difficult to see why the policy against subrogation 
should be stronger where the state is given a mere preference over general 
creditors than where it is given a lien. Any difference would seem, rather, 
the other way. The lien, which takes precedence over the claims even of 
secured creditors, partakes of the peculiar and extraordinary remedies of the 
sovereign to a far greater degree than the mere priority over general credi- 
tors. And subrogation to the more drastic remedies of the sovereign is 
generally denied. Jn re Menist Co., 289 Fed. 229 (2nd Circ.); White v. 
State, 51 Ga. 252. See 37 Harv. L. REv. 259. 


BANKRUPTCY — WHaT Property Passes TO TRUSTEE—- CLAIM UNDER 
Wroncrut Deatu Statute. — The plaintiff, a bankrupt, sued for damages 
for the death of his wife, under the Mississippi death statute. (1917 ANN. 
Miss. Cope, § 501.) On appeal from a judgment in the defendant’s favor, 
the defendant contended that the action could be maintained only by the 
trustee in bankruptcy. Held, that a right of action under the death statute 
does not pass to the trustee in bankruptcy and that therefore the defendant’s 
contention was invalid. Judgment reversed. Dent v. Town of Mendenhall, 
104 So. 82 (Miss.). 

The Bankruptcy Act provides that property which the bankrupt “ could 
.. . have transferred ” shall pass to the trustee. 30 Stat. 565, 1916 U. S. 
Comp. Stat., § 9654. It has been held that the interest of a beneficiary 
under the Michigan death statute comes within this definition and so passes 
to the trustee. Jn re Burnstine, 131 Fed. 828 (E. D. Mich.). See 1897 
Micu. Comp. Laws, par. 10428. The courts which have recognized the 
possibility of the transfer of such an interest inter vivos are, however, in a 
distinct minority. Rice v. Postal Telegraph-Cable Co., 174 App. Div. 30, 
160 N. Y. Supp. 172. Cf. Quin v. Moore, 15 N. Y. 432. See Mella v. 
Northern S. S. Co., 127 Fed. 416, 417 (S. D. N. Y.). Contra, Marsh 
v. Western N. Y. & Pa. Ry. Co., 204 Pa. St. 229, 53 Atl. toor. See 
Carson v. Gore-Meenan Co., 229 Fed. 765, 767 (D. Conn.) ; Fritz v. Western 
Union Tel. Co., 25 Utah 263, 280, 71 Pac. 209, 214. A more considerable 
number hold that the interest created survives the death of the beneficiary. 
Meekin v. Brooklyn Heights R. R. Co., 164 N. Y. 145, 58 N. E. 50; Cooper 
v. Shore Electric Co., 63 N. J. L. 558, 44 Atl. 633. Contra, Gilkeson v. 
Missouri Pac. Ry. Co., 222 Mo. 173, 121 S. W. 138. In view of the general 
doctrine that tort claims do not survive, these latter cases seem to show a 
tendency of some courts to recognize that. the interest created by the ordi- 
nary death statute is a property interest. Recovery is allowed for the 
pecuniary damage suffered by the beneficiaries. See, e.g., 1897 Micu. Comp. 
Laws, par. 10428. In theory it would seem that under such a statute the 
interest created should be transferable as well as descendible. See 29 
Harv. L. Rev. 781. But the principal case can be distinguished on the 
ground that the Mississippi statute allows recovery for “ damages of every 
kind to the decedent and . . . of every kind to . . . all parties interested in 
the suit.” 1917 ANN. Miss. Cope, § 501. On this ground the decision seems 
sound. But the court might have gone further and suggested the possibility 
of separate actions, or of recovery by the bankrupt in part on behalf of the 
trustee. Cf. Wilson v. United Counties Bank, Lid., [1920] A. C. 102, 
discussed in 33 Harv. L. REv. 860. 
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Carriers — Torts — CoNTRIBUTORY NEGLIGENCE OF PASSENGER IN A 
TaxicaB. — The plaintiff was a passenger in one of the defendant’s taxicabs, 
and was injured when the taxicab collided with a tree which had fallen across 
the street. The accident occurred during a storm in which the wind reached 
the velocity of eighty miles an hour. In an action to recover for his injuries 
the plaintiff relied on the negligence of the driver. The jury was instructed 
that even if the driver was negligent, yet if the plaintiff noticed or should 
have noticed the driver’s recklessness and failed to caution him to drive 
more carefully, where an ordinary prudent man would have done so, the 
plaintiff was guilty of contributory negligence. After a verdict and judg- 
ment for the defendant, the plaintiff's motion for a new trial was granted 
on the ground that this instruction was erroneous. The defendant appealed. 
Held, that whether or not the plaintiff was negligent in failing to protest 
against the manner in which the taxi was driven was a question for the 
jury. Reversed and remanded. Garrow v. Seattle Taxicab Co., 238 Pac. 
623 (Wash.). 

What constitutes due care on the part of a passenger in an automobile, 
the courts are unable to agree. See 31 YALE L. J. 101. It is frequently 
held that a failure to watch for approaching danger and to warn the driver 
will necessarily bar the passenger’s right to recover damages for injuries 
negligently inflicted upon him. Parramore v. Denver & R. G. W. Ry., 5 F. 
(2d) g12 (8th Circ.); Pigeon v. Mass. N. E. St. Ry., 230 Mass. 392, 119 
N. E. 762. Such a holding, except under very unusual circumstances, seems 
entirely to disregard the normal conduct of the “ordinary prudent man.” 
See Weidlich v. N. Y., N. H. & H. Ry., 93 Conn. 438, 106 Atl. 
323. And see Benjamin N. Cardozo, “A Ministry of Justice,” 35 Harv. L. 
REv. 113, 121. The principal case, holding merely that the jury could 
properly find the plaintiff negligent, seems far more reasonable than those 
decisions which under similar circumstances require such a finding. At 
least one court which applies the stringent rule, however, has made an 
exception in favor of a passenger in a taxi, on the ground that he is entitled 
to rely on the skill of a common carrier. McKellar v. Yellow Cab Co., 148 
Minn. 246, 181 N. W. 348. See 19 Micu. L. Rev. 743. Why it should 
be assumed that taxi drivers are on the whole more careful than other 
chauffeurs is not apparent. The principal case has the merit of refusing to 
introduce one more element of artificiality into this branch of the law. 


CuHoses In AcTION — RIGHTS OF PARTIAL ASSIGNEE — EFFECT oF RESCIS- 
SION BY DEBTOR AND Assicnor. — An action brought by C against his father, 
D, “was compromised by D agreeing . . . at his death to leave C $175,- 
ooo.” C assigned to the plaintiffs, as payment for their services as counsel 
in that action, “a one-half interest under the agreement with his father.” 
Pursuant to the compromise, C’s action against D was dismissed. The 
plaintiffs notified D of the assignment. C then released D from his 
promise, upon D’s paying C a lesser sum and making conveyances to him. 
D died without leaving C $175,000. Alleging these facts, the plaintiffs 
asserted an equitable right against D’s estate, and joined C as a party 
defendant. The lower court sustained demurrers to the petition, and the 
plaintiffs appealed. Held, that the plaintiffs showed no equitable cause of 
action against D’s estate; but that the petition stated facts entitling them 
to recover a one-half interest in the property received by C under the 
substituted agreement. Order reversed, with instructions. Caesady v. 
Scott, 237 Pac. 415 (Ida.). 

The denial of a direct right against the debtor’s estate is apparently 
rested on the ground that D’s obligation to C was so contingent that a 
partial assignee could take no present equitable ownership, but acquired 
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merely an equitable right to reach such proceeds of the “ expectancy” as 
might chance to accrue. It is true that an assignee may fail to recover 
from the debtor because the latter’s obligation, anticipated, for example, 
under an executory contract of employment, does not in fact become .due. 
Homer v. Shaw, 212 Mass. 113, 89° N. E. 697. See 1 Wit.iston, Con- 
TRACTS, § 433. But the argument for permitting rescission by the debtor 
and the assignor fails in the principal case, where before the attempt to 
rescind, D’s obligation had become unilateral. It is difficult to see that the 
situation differs from a partial assignment of any chose in action, which 
gives at once a pro tanto equitable ownership. See 3 Pomeroy, Equity 
JURISPRUDENCE, 4 ed., § 1271. And see Samuel Williston, “Right of an 
Assignee of a Chose,” 30 Harv. L. Rev. 97, 107. By joining the assignor 
with the debtor in the present suit, the plaintiffs avoided the objection that 
a debtor ought not to be subjected to the vexation of two actions on one 
original obligation. Under these circumstances the better authority would 
not allow the plaintiff’s direct right against D to be defeated by the release 
which D, with notice of the assignment, bought from C. Palmer v. Palmer, 
112 Me. 149, 91 Atl. 281. Cf. Strong v. Strong, 2 Aik. (Vt.) 373; Ivy 
Coal Co. v. Long, 139 Ala. 535, 543, 36 So. 722, 725. See 1 WILLISTON, 
op. mi § 444. But cf. Thiel v. John Week Lumber Co., 137 Wis. 272, 118 
. W. 802. 


CONSTITUTIONAL LAw— DveE Process or LAW— VALIDITY OF STATUTE 
FORFEITING THE INTEREST OF INNOCENT MORTGAGEE IN AUTOMOBILE USED 
IN UNLAWFULLY TRANSPORTING Liqguor.—A Kansas statute declares all 
automobiles used in unlawfully transporting intoxicating liquor to be com- 
mon nuisances and subject to seizure and forfeiture. (1923 KAN. REv. 
Srat., §§ 21-2162—-21-2165.) The Supreme Court of Kansas has inter- 
preted this statute as forfeiting the rights of an innocent mortgagee. 
(State v. Peterson, 107 Kan. 641, 193 Pac. 342.) The plaintiff, an Illinois 
corporation, was assignee of a recorded chattel mortgage upon an automobile 
which, unknown to it, was used in violating the prohibition law. The car 
was seized by the defendant, a sheriff, and was about to be sold. Default 
in payment of the mortgage debt having been made before the seizure, the 
plaintiff brought an action of replevin. Held, that the statute, if here 
applied, would be a taking of property without due process of law. Judg- 
ment for the plaintiff. National Bond & Investment Co. v. Gibson, 6 F. 
(2d) 288 (D. Kan:). 

Numerous statutes in various jurisdictions provide for the forfeiture of 
automobiles used in illegally transporting liquor. Some of these are ex- 
pressly designed or are construed by the courts to protect the interests of 
innocent mortgagees. State v. Farley, 206 Ala. 172, 89 So. 510; State v. 
Automobile, 122 Me. 280, 119 Atl. 666. See 41 Stat. 315, 1923 U. S. 
Comp. Strat. Supp., § 101384mm; 1923 Ata. Cope, §§ 4778-4781; 1921 
Oxta. Comp. Stat. ANN., c. 52, § 7023; 1921 ME. Pus. Laws, c. 63; 1923 
Minn. GEN. Srat., c. 16, § 3230; 1923 Va. Gen. Laws, § 4675-57. And 
see 34 Harv. L. REv. 200. Others, interpreted as forfeiting such interests, 
have been upheld by the state courts. White Auto. Co. v. Collins, 136 
Ark. 81, 206 S. W. 748; Robinson Cadillac Co. v. Ratekin, 104 Neb. 369, 
177 N. W. 337; State v. Peterson, 107 Kan. 641, 193 Pac. 342. See 1917 
Ark. Acts, Act 13, §6; 1922 Nes. Comp. Srar., c. 33, § 3274. The con- 
stitutionality of such legislation is questioned, apparently for the first time, 
in the federal courts. Analogies are suggested by federal statutes provid- 
ing for the forfeiture of property used with intent to defraud the govern- 
ment in collecting revenue, or used in introducing intoxicating liquor into 
Indian territory. See 14 Stat. 151, 1916 U. S. Comp. Srat., § 6352; 30 
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StaT. 970, 1919 U. S. Comp. Star. Supp., § 4141a. These statutes are up- 
held, although under them no protection is given an innocent mortgagee. 
_Goldsmith-Grant Co. v. United States, 254 U. S. 505; United States v. 
One Saxon Auto, 257 Fed. 251 (4th Circ.); United States v. One Paige Car, 
259 Fed. 641 (E. D. Okla.). It seems within the province of the legislature 
to consider the prohibition laws of such importance that drastic measures 
should be taken to enforce them. Cf. Garrity v. Eiger, 272 Ill. 127, 111 N. E. 
735. The ultimate question is whether the means employed bear a reason- 
able relation to the desired end. See Minnesota v. Barber, 136 U. S. 313, 
320; Jacobson v. Mass., 197 U. S. 11, 31. And see FREUND, PoLice Power, 
§ 63; Burpick, Law or THE CoNSTITUTION, § 268. It is submitted that in 
view of the ease of incumbering automobiles and thus defeating the for- 
feiture clauses, and of the difficulty in proving knowledge of. illegality on 
the part of mortgagees, the failure to protect the latter is not so clearly 
unreasonable as to be properly held unconstitutional. 


CONSTITUTIONAL LAw— Hew Far Errect ON COMPLAINANT OF In- 
- JURIES TO THIRD PERSONS MAy BE AN ELEMENT IN His RicuHT TO RAISE A 
QUESTION oF CONSTITUTIONALITY. — The plaintiffs were private schools in- 
corporated in Oregon. Each institution taught children some of whom were 
' between the ages of 8 and 15 years, and maintained elaborate equipment 
consisting of valuable real and personal property. The principal source of 
income of these schools was tuition paid by the students. By the Com- 
pulsory Education Act, adopted Nov. 7, 1922, to become effective Sept. 1, 
1926, it was made a misdemeanor for any parent or guardian to fail to send 
his children of the ages of 8 to 15 to a public school. There were a few 
minor exceptions. (1923 Ore. Gen. Laws, c. 1.) The plaintiffs, claiming 
present, irreparable injury, brought a bill in the federal district court to 
restrain the governor and his subordinates from threatening or attempting to 
enforce the above act, on the ground that it violated the Fourteenth Amend- 
ment. From decrees granting temporary relief, the defendants appealed. 
Held, that the statute complained of was operating to deprive the plaintiffs, 
without due process of law, of their property right to conduct schools. 
Decrees affirmed. Pierce v. Soc. of Sisters; Pierce v. Hill Military Academy, 
45 Sup. Ct. Rep. 571. 

Had the statute made it a misdemeanor to conduct private schools, there 
could be no doubt of the plaintiff’s right to question its constitutionality. 
Where, as in this case, the injury is indirect, the court may nevertheless 
take jurisdiction. Thus, if a statute assumes to restrict both parties’ per- 
formance of an existing contract, either party has a sufficient interest to 
contest the validity of the statute. Chas. Wolff Packing Co. v. Court of 
Industrial Relations, 262 U. S. 522. And if performance by one party only 
is forbidden, the other may attack the statute in a suit to enjoin its enforce- 
ment, or in an action on the contract. Truax v. Raich, 239 U. S. 33. Cf. 
Buchanan v. Warley, 245 U. S. 60. Where a statute forbids the formation 
of a contract, the Supreme Court has taken jurisdiction of a suit by a 
prospective contracting party to enjoin its enforcement. Terrace. v. 
Thompson, 263 U. S. 197. Cf. Truax v. Corrigan, 257 U. S. 312. The 
principal case carries the doctrine one step further. The court relies chiefly, 
not on any interference with existing contracts, or any direct prohibition 
of the making of contracts by the plaintiffs, but on pressure exerted on those 
with whom the plaintiffs may wish to contract. 


CONSTITUTIONAL LAwW— TAXATION — INHERITANCE TAX ON FOREIGN- 
Hetp Cuatrets.—A testator died domiciled in Pennsylvania, leaving an 
estate consisting partly of tangible personal property having an actual 
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situs in Massachusetts and New York. Under the Pennsylvania inheritance 
tax statute, the taxing officers included the value of the tangible personalty 
in New York and Massachusetts in computing the tax. (1920 Pa. Star., 
§§ 20465-20499.) Their action was upheld in the supreme court of the 
state. The executors and interested legatees brought writ of error in the 
United States Supreme Court. Held, that the Pennsylvania statute, in so 
far as it attempts to tax the transfer of tangible personalty having an actual 
situs in other states, contravenes the due process clause of the Fourteenth 
Amendment and is invalid. Judgment reversed. Frick v. Pennsylvania, 
45 Sup. Ct. Rep. 603. 
For a discussion of the principles involved, see NOTES, supra, p. 250. 


CoNSTITUTIONAL Law — VALIDITY OF STATUTE LIMITING THE NUMBER OF 
New Triats. — An Ohio statute provides that not more than one new trial 
shall be granted the same party in the same case because of insufficient 
evidence. (OnH10 Gen. Cope, §11577.) A verdict for the plaintiff was 
set aside by the trial court on this ground. Upon the second trial the verdict 
was again given for the plaintiff. The defendant’s motion for a new trial 
on the same ground was overruled. The judgment of the trial court was 
affirmed by a majority of the Court of Appeals, and the case certified to the 
Supreme Court. Held, that the statute is constitutional. Judgment affirmed. 
Rolf v. Heil, 148 N. E. 398 (Ohio). 

Although similar statutes exist in several other states, they have generally 
been applied without questioning their constitutionality. L. & N. Ry. Co. 
v. Daniel, 131 Ky. 689, 115 S. W. 804, 119 S. W. 229; Van Loon v. St. 
Joseph Ry., 271 Mo. 209, 195 S. W. 737; Louisville & N. Ry. Co. v. 
Green, too Tenn. 238, 47 S. W. 221. See Mo., K. & T. Ry. v. Johnson, 
49 S. W. 265, 269 (Tex. Civ. App.). In Ohio it has been held that this 
statute is not an unconstitutional limitation upon the appellate jurisdiction 
of the Court of Appeals. Cleveland Ry. Co. v. Trendel, 101 Ohio St. 316, 
128 N. E. 136. Cf. Mahoning Valley Ry. v. Santoro, 93 Ohio St. 53, 112 
N. E. 190. See Cincinnati Polyclinic v. Balch, 92 Ohio St. 415, 419, 111 
N. E. 150, 162. Nor is the statute a violation of the Fourteenth Amendment 
to the Constitution of the United States. Louisville & N. Ry. Co. v. 
Woodson, 134 U. S. 614. It would seem, however, that such a statute is 
invalid on the ground that it impairs the right to trial by jury, guaranteed 
by the various state constitutions. Cf. Capital Traction Co. v. Hof, 174 
U.S. 1; Thoe v. Chicago, M. & St. Paul Ry., 181 Wis. 456, 195 N. W. 407. 
See 9 Ia. L. Butt. 131. In one case it has been expressly so declared. 
Opinion of the Justices, 207 Mass. 606, 94 N. E. 846. 


ConTEMPT — CRIMINAL CONTEMPT IN FREEING PRISONER COMMITTED 
FOR CRIMINAL ConTEMPT. — The court committed X and Y to prison for 
a year as punishment for violation of an injunction against selling liquor. 
Their jailer allowed them liberties unauthorized by law, amounting to a 
technical escape, under circumstances rendering it evident that the sheriff, 
who was keeper of the prison, knew of and authorized the action. A 
statute makes it criminal for sheriffs to abet the escape of prisoners. 
(35 Stat. 1113, 1916 U. S. Comp. Stat., § 10308.) Held, that the sheriff 
was in contempt of court. Sentence of fine and imprisonment imposed, and 
defendant held for indictment by the grand jury. United States v. Druggan 
et al. (N. D. Ill.), reported in Chicago Daily Tribune, Oct. 15, 1925. 

Interferences with a court’s administration of justice are punishable as 
contempts. Thus a sheriff is guilty of contempt if chargeable with the loss 
of a prisoner held for judicial proceedings. United States v. Shipp, 203 
U. S. 563. Likewise, if he wrongfully frees a civil contemner, thus pre- 





268 HARVARD LAW REVIEW 


venting the court from enforcing its decree. Matter of Legatt, 162 N. Y. 
437, 56 N. E. 1009. But, since the court’s réle ends after final sentence in 
a criminal case, it has been argued that a subsequent interference with the 
prisoner is of no concern to the sentencing judge, and thus no contempt. 
Hundley v. Foisy, 150 La. 716, 91 So. 164; Ex parte Turner, 73 Fla. 360, 
74 So. 314. See 36 Harv. L. REv. 93, 94. Preventing the enforcement of 
its past sanctions weakens the court’s power, but such interference seems 
too remote; and the argument that it is contempt to disobey the order of 
commitment would apply to failure to fulfill any judgment. Yet most 
decisions find contempt. Swepston v. United States, 251 Fed. 205 (6th 
Circ.); Ex parte Shores, 195 Fed. 627 (N. D. Ia.). In the case of a crimi- 
nal contempt, which, though similar, is not a crime, it does seem that the 
court retains some control over and interest in the prisoner until by com- 
pleting the sentence he has purged his contempt. On this narrow ground 
the instant case seems clearly right. That the defendant’s acts were also 
indictable as state and federal crimes does not prevent this additional sen- 
tence for contempt. Savin, Petitioner, 131 U. S. 267; O’Neil v. People, 


113 Ill. App. 195. 


CoNTRACTS — ANTICIPATORY BREACH— APPLICATION OF DOCTRINE TO 
UNILATERAL OBLIGATION TO Pay Money. — The plaintiffs assigned to the 
defendants their contract right to prospect for minerals on certain land and 
to receive a mining lease of it. The defendants, in consideration, paid 
$2,000 in cash and agreed to pay an additional $6,000 in six monthly install- 
ments. When two of these were due and unpaid, the defendants repudiated 
the contract. The plaintiffs sued, and recovered judgment in the lower 
court for $6,000. The defendants appealed. Held, that the doctrine of 
anticipatory breach does not apply to unilateral obligations to pay money, 
and that the plaintiffs can recover the installments only as they become due. 
Judgment reversed. Leon v. Barnsdall Zinc Co., 274 S. W. 699 (Mo.). 

That the anomalous doctrine of anticipatory breach applies only where 
there are mutual dependent executory obligations is almost universally as- 
sumed in the cases, but there are surprisingly few square decisions on the 
point. It has been held, as in the principal case, that the doctrine does not 
apply to unilateral obligations to pay money. Washington County v. 
Williams, 111 Fed. 801 (8th Circ.); Benecke v. Haebler, 38 App. Div. 344, 
58 N. Y. Supp. 16, aff'd, 166 N. Y. 631, 60 N. E. 1107. See Roehm v. 
Horst, 178 U. S. 1, 17; Moore v. Security Trust etc. Co., 168 Fed. 496, 503 
(8th Circ.); Flinn v. Mowry, 131 Cal. 481, 485, 63 Pac. 724, 726, 1006; 
Werner v. Werner, 169 App. Div. 9, 12, 154 N. Y. Supp. 570, 573. See 
3 Wriuiston, Contracts, § 1328. See, contra, Equitable Trust Co. v. 
Western Pac. Ry. Co., 244 Fed. 485, 501 (S. D. N. Y.). Most of these 
cases involved negotiable instruments, and it is prebable that the courts 
were influenced by a desire not to tamper with commercial law. But the 
underlying reason seems of broader application. The original English mis- 
conception, that to excuse the plaintiff from his own performance he must 
be given an immediate right of action, obviously does not apply where the 
plaintiff has already performed. See Hochster v. De la Tour, 2 E. & B. 
678. The attempted rationalization of the doctrine on the basis of an 
implied promise not to repudiate seems in general unfounded in fact. See 
3 WiLutiston, Contracts, § 1320. But it applies equally whether the con- 
tract is executory on one or both sides. See Equitable Trust Co. v. Western 
Pac. Ry. Co., supra, at 502. See 3 WILLISTON, op. cit., §1328. So the re- 
fusal to apply the doctrine in these cases may be taken as an indication of 
distrust by the courts of their own rationalizing, and a disinclination to 
extend further a logically unsound doctrine. The doctrine was likewise de- 
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nied application in the substantially similar case of an independent promise 
ina lease. See McCready v. Lindenborn, 172 N. Y. 400, 408, 65 N. E. 208, 
210. See 3 WILLISTON, op. cit., §1329. The same result was reached where 
the unilateral obligation was to do an act other than to pay money, although 
the court apparently based its decision upon a denial of the whole doctrine. 
Pittman v. Pittman, 110 Ky. 306, 61 S. W. 461. But see 15 Harv. L. 
REV. 153. 


CoPpYRIGHT-INFRINGEMENT BY Rapio BroapcasTING. — By the Copyright 
Act, “any person entitled thereto, upon complying with the provisions of 
this Act, shall have the exclusive right . .. to perform the copyrighted 
work publicly for profit if it be a musical composition and for the purpose 
of public performance for profit.” (35 Strat. 1075, 1916 U. S. Comp. 
Srat., § 9517.) The plaintiff sought to enjoin the defendant from broad- 
casting by radio a musical composition, the copyright of which was owned 
by the plaintiff. The defendant maintained the station as a medium of 
publicity for the radio supplies which it sold, and the expenses of main- 
taining the station were charged on its books to its advertising account. 
From a decree for the defendant, the plaintiff appealed. Held, that this 
was a public performance for profit and an infringement of the copyright. 
Decree reversed. Remick & Co. v. American Automobile Accessories Co., 
5 F. (2d) 411 (6th Circ.). 

The application of such a statute to a situation not anticipated by the 
legislature is not without precedent. Gambart v. Ball, 14 C. B. (N.-S.) 
306; Rossiter v. Hall, 5 Blatchf. 362 (S. D. N. Y.); Kalem Co. v. Harper 
Bros., 222 U. S. 55. Under a fair construction of the statute the perform- 
ance was a public one. See Chappell v. Assoc. Radio Co., [1925].V. L. R. 
350. A performance may be for profit though no direct charge is made. 
Herbert v. Shanley, 242 U.S. 591; Harms v. Cohen, 279 Fed. 276 (E. D. 
Pa.). Under the doctrine of Herbert v. Shanley the courts are faced with 
a difficult problem in determining at what point profit becomes too indirect. 
The holding in the principal case that the profit derived from advertising 
goods is sufficiently direct, seems proper. Witmark v. Bamberger, 291 Fed. 
776 (D. N. J.). Interesting questions are presented by the use of a 
municipal broadcasting station for municipal or political purposes. The 
National Association of Broadcasters, which for a time vigorously denied 
the propriety of payment to the holder of the copyright, is now willing to 
pay such sum as the government shall consider reasonable. See New York 
Times, Nov. 10, 1925, p. 26. As the composers and publishers of sheet 
music also advocate modification of the copyright laws, legislative action 
seems inevitable. See Harry B. Smith, “ Canned Music and the Composer,” 
2 AMERICAN MERCURY, 406. 


CorPoORATIONS — CapiTaL StocK — IRREGULAR INCREASE IN AMOUNT. — 
The Cosmopolitan Trust Co., a Massachusetts corporation, was authorized 
by statute to increase the amount of its capital stock “by the vote of a 
Majority of all its stock.” (1921 Mass. Gen. Laws, c. 172, § 18; c. 156, 
§41.) At a special meeting of stockholders, it was voted to increase the 
capital stock from $200,000 to $600,000. The vote fell short of being a 
majority of all the stock. Nevertheless, the new stock was issued and 
bought by the present defendants, who subsequently received dividends 
and attended meetings of stockholders. The Trust Company became hope- 
lessly insolvent and its property and business were taken over by the Com- 
missioner of Banks, who brought this bill in equity to charge the defendants 
with the statutory double liability of stockholders of banking corporations. 
(1921 Mass. Gen. Laws, c. 172, § 24.) The defendants set up in defense 
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the non-conformity with the statutory requirement. The case was reserved 
for the full bench. Held, that having held themselves out as stockholders, 
the defendants were liable in this action and could not rescind their con- 
tracts after the rights of the creditors had intervened. Decree for the 

Vues.) Commissioner of Banks v. Cosmopolitan Trust Co., 148 N. E. 609 
Mass. ). 

If the corporation increasing the amount of its capital has no power to 
do so, subscribers to the increased shares are not estopped from setting up 
the illegality as a defense to a suit for the benefit of creditors. Scovill v. 
Thayer, 105 U. S. 143; Ross-Meehan, etc., Co. v. Southern Malleable Iron 
Co., 72 Fed. 957 (C. C. E. D. Tenn.). See Coox, Corporations, 8 ed., 
§ 281. The creditors are said to be put on constructive notice of the limits 
of the corporate powers and cannot, therefore, rely on the increased capital. 
See Scovill v. Thayer, supra, at 151. Where, however, the defect consists 
merely of failure to comply with the prescribed manner of issuing the new 
stock, subscribers to the increased shares may be estopped from setting up 
the irregularity as a defense. Scott v. Deweese, 181 U. S. 202; Im re 
Miller’s, etc., Co. L. R. 31 Ch. D. 211. Creditors may justifiably rely on 
the regularity of corporate precedure and internal management. Lowéisville 
Ry. Co. v. Louisville Trust Co., 174 U. S. 552; Royal British Bank v. 
Turquand, 6 E. & B. 327. See WARREN, CASES ON CORPORATIONS, 762. 
There is a prima facie presumption that creditors who extend credit after 
the increase have relied on the increase. Hospes v. NN. W. Mfg. & Car Co., 
48 Minn. 174, 50 N. W. 1117. But see Winters v. Armstrong, 37 Fed. 508, 
520 (C. C. S. D. Ohio). Although the court in the principal case talks of 
estoppel, it is evident that true estoppel cannot be the basis for its decision, 
since no -distinction is made between creditors who have extended credit 
before and after the increase. It is submitted, therefore, that the true 
ground for the decision in the principal case and in the cases which it 
follows, lies in a proper application of the statute prescribing the methods 
of increasing the stock. Its purpose is to regulate corporate activity for 
the benefit, rather than to the detriment, of creditors. The failure to comply 
with the statute, of itself, had no effect on the business of the corporation 
and in no way influenced the contract of subscription. It was simply an 
offense against the state and should be inquired into in an independent 
proceeding of guo warranto. See Cook, op. cit., § 288. 


Equity — CANCELLATION OF INSTRUMENTS — FAILURE TO RESCIND BE- 
FORE INSURANCE Poticy BEcoMEes INCONTESTABLE. — The defendant issued 
three policies on the life of the plaintiff's husband on February 24, 1913. 
The insured died on May 22 of that year. On June 23, 1913, the plaintiff 
signed a release of the $50,000 policy, in accordance with the terms of a 
settlement reached. She remained quiescent until November 27, 1914, when 
she brought suit to cancel the release on the ground of fraud. The de- 
fendant’s answer admitted the fraud, but averred that the policies contained 
clauses making them incontestable, except for non-payment of premium, one 
year from date, and that the plaintiff had, with knowledge of the fraud, 
delayed until the year had elapsed. A motion to strike out portions of the 
answer challenged its sufficiency. Held, that the plaintiff cannot rescind 
after a delay which has deprived the defendant of a right he would other- 
wise have had. Motion denied. Williams v. Penn Mutual Life Ins. Co., 
6 F. (2d) 322 (S. D. Fia.). 

The principal case presents an interesting application of the equitable 
doctrine of laches. The incontestability clause imposed on the insurance 
company a short contractual “statute of limitations.” Ramsay v. Old 
Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108. See 24 Harv. L. REv. 
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53. Since the release removes the incentive to contest the policy, any suit 
to cancel the release must be brought with consideration for the short period 
of limitations. As soon as the year elapses, the situation of the parties 
changes materially, in that the insurance company can no longer defend or 
cancel the policy. Delay prejudicial to the defendant constitutes laches 
barring equitable relief. Taylor v. Salt Creek Oil Co., 285 Fed. 532 (8th 
Circ.). See Roberto v. Catino, 140 Md. 38, 43, 116 Atl. 873, 875. And see 
4 Pomeroy, Equity JURISPRUDENCE, 4 ed., $1442. Cf. 49 Sol. J. 215, 
233. The loss of a right is clearly prejudicial. Cf. Chapman v. Bank of 
California, 97 Cal. 155, 31 Pac. 896; Murphy v. De France, 195 Mo. 53, 15 
S. W. 949. Rescission, moreover, is an alternative right, and the time in 
which courts allow its exercise is usually short. See Loud v. Federal Ins. 
Co., 195 Mich. 60, 73, 161 N. W. 928, 932. Cf. Hayes v. Wyatt, 202 S. W. 
584 (Mo. App.). And see 3 WILLIsToN, Contracts, §1526. The decision 
reached, therefore, is sound. But equity might properly, in its discretion, 
have granted the relief conditioned upon the plaintiff’s not availing herself 
of the incontestability provision for a certain time. Such a conditional 
decree would remove the substantial prejudice to the defendant. An analogy 
is found in cases where equity, as a condition and incident of the plaintiff’s 
relief, requires him to pay an obligation barred by the statute of limitations, 
or to forego the defense of the statute. See Macke v. Jungels, 102 Neb. 
123, 166 N. W. 191; Booth v. Hoskins, 75 Cal. 271, 17 Pac. 225. See 
3 Story, Equity JURISPRUDENCE, 14 ed., § 1974. 


Equity — Mistake —RicHt oF Donor IN Trust TO REFORM DEED 
or Girt as Acatnst BowA FIDE PURCHASER OF EQUITABLE INTEREST. — 
The complainant ordered his attorney to prepare a deed of gift conveying 
a royalty interest in lot A to the defendant, in trust for twelve beneficiaries. 
The scrivener by mistake drew the deed so as to convey a royalty interest 
in lot B. The complainant signed the deed without reading it. One of 
the beneficiaries, believing that a royalty interest in lot B had been con- 
veyed, purchased the interest of three of the other beneficiaries. The com- 
plainant brought this action to cancel the deed. From a judgment in favor 
of the defendant, the complainant appeals. Held, that upon the execution 
by the complainant of a deed conveying a royalty interest in lot A, the 
deed of lot B should be cancelled. Judgment reversed. Murphy v. Steel, 
274 S. W. 6 (Ark.). 

If without negligence a signer puts his name to a paper under the belief 
that it is a paper of a wholly different character, the instrument is not 
merely voidable but void. Eldorado Jewelry Co. v. Darnell, 135 Ia. 555, 113 
N. W. 344; Walker v. Ebert, 29 Wis. 194. See 1 WILLISTON, CONTRACTS, 
§ osa. But since the complainant was clearly negligent in the instant case, 
the court’s assertion that the defendant acquired no title by the deed seems 
unfounded. Cf. Powers v. Powers, 46 Ore. 479, 80 Pac. 1058. Even a 
unilateral mistake of fact is, however, a ground for reforming an instrument 
which was to embody only the intention of the mistaken party. Crockett 
v. Crockett, 73 Ga. 647; Andrews v. Andrews, 12 Ind. 348. See Edwin H. 
Abbott, Jr., “ Mistake of Fact as a Ground for Equitable Relief,” 23 Harv. 
L. REv. 608, 619. An equity of reformation will, of course, be terminated 
by a bona fide purchase of the legal title. Lenheim v. Smith, 54 Pa. Super. 
Ct. 147; Garrison v. Crowell, 67 Tex. 626, 4 S. W. 69. A donee of one 
share in property may become a purchaser for value and without notice 
of other shares. Giddings v. Eastman, 5 Paige (N. Y.) 561. See Scorr, 
Cases on TrusTS, 633. It is generally said that the doctrine of bona fide 
purchase applies only to purchasers of the legal estate. It would seem, 
however, that in this connection certain distinctions ought to be made. 
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When an equitable interest is unenforceable because of a countervailing 
equity in the holder of the legal title, an assignee for value of the equitable 
interest is in no better position than was his assignor. Hawley v. Diller, 
178 U. S. 476; Duncan Townsite Co. v. Lane, 245 U. S. 308; Deskins vy, 
Big Sandy Co., 121 Ky. 601, 89 S. W. 695. On the other hand, when an 
enforceable equitable interest is incumbered with an equity in favor of a 
third person, a policy similar to that which demands that equities be cut 
off by a bona fide purchase of the legal estate, seems to require protecting 
an innocent purchaser of the equitable estate against the claim of the third 
person. There is some authority to this effect. Luckel v. Phillips Petro- 
leum Co., 243 S. W. 1068 (Tex.); In re Ffrench’s Estate, L. R. 21 Ir. 283. 
See James Barr Ames, “ Purchase for Value without Notice,” 1 Harv. L. 
Rev. 1, 9. And see 19 Cor. L. Rev. 325. But the tendency of the English 
courts, at least, is in the other direction. Phillips v. Phillips, 4 DeG. F. & 
J. 208; Cave v. Cave, 15 Ch. D. 639; Hill v. Peters, [1918] 2 Ch. 273. See 
Thaddeus D. Kenneson, “ Purchase for Value without Notice,” 23 Yate 
L. J. 192, 211. The instant case does not present either of these situations. 
While the donees’ equitable interest was enforceable against the holder of 
the legal estate, the latter was itself subject to the complainant’s equity of 
reformation. The situation is not unlike that of successive equitable mort- 
gages, with an assignment by the second mortgagee to a purchaser for value 
and without notice. In such a case the first mortgagee prevails. See Ford 
v. White, 16 Beav. 120, 124. On this analogy the result reached by the 
court seems sound. 


EvIDENCE — HEARSAY: AGAINST INTEREST— ADMISSIBILITY OF STATE- 
MENT OF CO-DEVISEE.—A testator left all his property to his second wife 
for life, remainder to her two youngest children; and to his other children, 
including those by his first wife, fifty cents each. Probate of the will was 
contested, and the caveators offered evidence of admissions by the wife, 
tending to show her undue influence over the testator for the benefit of 
herself and her own children. The lower court rejected the evidence and 
directed a verdict for the propounders. The caveators appealed. Held, 
that the admissions should be received against all the beneficiaries. Appeal 
allowed. In re Stephens’ Will, 126 S. E. 738 (N. C.). 

The relationship of life tenant to remainderman, both of whom claim 
under the same will, is not such privity as will render the admissions of the 
former available against the latter. Pool v. Morris, 29 Ga. 374; Gallagher 
v. Rogers, 1 Yeates (Pa.) 390. See Shailer v. Bumstead, 99 Mass. 112, 
127. And see 16 Harv. L. Rev. 305. The court in the principal case 
argues that the alleged act of undue influence by the mother for the benefit 
of her children, if proved, would give rise to a relationship analogous to 
agency, which would serve as a basis for receiving the admission of the 
mother against the children. See Mullen v. Helderman, 87 N. C. 471. 
Assuming that such a relationship will support a vicarious admission, the 
preliminary question of fact determining admissibility was identical with 
the ultimate issue in the case, and the evidence was properly for the jury. 
Coghlan v. White, 236 Mass. 165, 128 N. E. 33. But it seems not to be 
generally true that one claiming the benefit of another’s act is bound by 
the admissions of the latter, in the absence of an actual agency. Thus the 
admissions of an insured, bearing on the validity of the policy, will not 
be received against the beneficiary. Lazensky v. Supreme Lodge, 31 Fed. 
502, 505 (S. D. N. Y.); Evans v. Junior Order Mechanics, 183 N. C. 358, 
111 S. E. 526. See Albert Martin Kales, “ Admissibility of Declarations of 
Insured against Beneficiary,” 6 Cou. L. Rev. 509. Similarly, in an action 
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for death by wrongful act, the admissions of the deceased are probably 
not available against the plaintiff. See Eldridge v. Barton, 232 Mass. 183, 
186, 122 N. E. 272, 273. Cf. Van Alstine v. Kaniecki, 109 Mich. 318, 
67 N. W. 502. 


EVIDENCE — IDENTIFICATIONS — ADMISSIBILITY OF PRIOR CONSISTENT 
STATEMENTS OF WITNESS. — In a prosecution for obstructing justice and 
intimidating a witness, the principal witness for the prosecution had obvious 
motive for testifying favorably to the prosecution. Although he was not 
impeached, other evidence of an identification which he had made of the 
prisoners and to which he had testified was offered. Held, that prior con- 
sistent statements of a witness are admissible before impeachment where 
he has an obvious incentive to testify as he has done. Di Carlo v. United 
States, 6 F. (2d.) 364 (2nd Circ.). 

For a discussion of the principles involved, see NoTEs, supra, p. 258. 


FEDERAL Courts — Errect oF ASSIGNEE CLAUSE ON JURISDICTION BASED 
on NATURE oF SuBJECT MATTER — MarsHALLING Assets. — The defendant 
was the maker of a note which the payee had negotiated to the plaintiff 
federal reserve bank with other securities, as collateral for a loan. The payee 
became insolvent, being indebted to the defendant in an amount equal to 
the face of the note. All parties were domiciled in Texas. A statute gives the 
federal district court jurisdiction over all causes of action arising under the 
laws of the United States. Suits brought by a federal reserve bank fall 
within the terms of this statute. (See American Bank & Trust Co. v. 
Federal Reserve Bank of Atlanta, 256 U. S. 350.) The “assignee clause ” 
provides that no district court shall have jurisdiction of an action brought 
by an assignee “unless such suit might have been prosecuted in such 
court . . . if no assignment had been made.” (36 Stat. 1091, 1916 U. $. 
Comp. Stat., § 991, subs. 1.) The plaintiff recovered judgment in the Dis- 
trict Court, which was affirmed by the Circuit Court of Appeals. The 
defendant brought a writ of error. Held, that the “assignee clause” did 
not operate to deprive the District Court of jurisdiction of a cause of 
action arising under a federal statute; and that the defendant was not en- 
titled to require the plaintiff to exhaust his other security before suing on 
the note. Judgment affirmed. Sowell v. Federal Reserve Bank of Dallas, 
45 Sup. Ct. Rep. 528. 

The decision with regard to the “assignee clause” is clearly sound. 
Although the Supreme Court had not expressly passed on the question before, 
it was necessarily involved in an earlier case, in which the result was the 
same. Wyman v. Wallace, 201 U. S. 230. Similarly, the clause has been 
held inapplicable where the United States sues as assignee. United States 
v. Greene, 4 Mason 427 (C. C. D. Me.). The same result was reached 
when the assignee was entitled to sue in the federal courts by virtue of a 
provision in its charter, or in the federal law under which it was incor- 
porated. Bank of United States v. Planters’ Bank, 9 Wheat. (U. S.) 904; 
Commercial Nat. Bank v. Simmons, Fed. Cas. No. 3,062 (N. D. Ohio). The 
tesult of these cases seems to be that, in spite of the broad language of the 
“assignee clause,” it will be given effect to limit the federal courts’ juris- 
diction only when the ground for that jurisdiction is diversity of citizenship. 
This construction seems to satisfy the purpose of the clause, to prevent 
assignments merely for the purpose of taking cases into the federal courts. 
See Bank of United States v. Planters’ Bank, supra, at 909. 

For a discussion of the principles involved in the decision, with respect 
to the marshalling of assets, see NOTES, supra, p. 256. 
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FRAUDULENT CONVEYANCES — SECRET ASSIGNMENT OF Book Accounts, 
— The Hub Carpet Company, more than four months before commencement 
of bankruptcy proceedings against it, assigned in writing to Ratner, as collat- 
eral for existing and future loans, all present and future accounts receivable, 
Ratner: was given the right to demand a full disclosure of the condition of 
the business and to require that all accounts collected by the company be 
applied in payment of his loans; but until such demand, the company could 
use the proceeds of accounts collected as it saw fit. The business was to 
be conducted as theretofore and the assignment to be kept secret. Ratner 
received a list of outstanding accounts each month. The company collected 
some accounts and applied the proceeds for its own purposes. It had also 
turned over to Ratner within four months of the bankruptcy proceedings 
the proceeds of certain accounts which had arisen after the assignment. 
Benedict, the trustee in bankruptcy of the company, also collected certain 
accounts which had arisen after the assignment. There was no finding of 
fraud in fact in the assignment. The District Court held that Ratner was 
entitled to retain what he had received and to be paid the proceeds from 
the accounts collected by the trustee. On appeal the Circuit Court of 
Appeals affirmed the order. A writ of certiorari was granted. Held, that 
the assignment was fraudulent in law and void as to creditors of the assignor 
because of the dominion over the accounts reserved by the assignor, and 
that payment to the assignee was a preference. Judgment reversed. Bene- 
dict v. Ratner, 45 Sup. Ct. Rep. 566 (1925). 

For a discussion of the principles involved, see NoTES, supra, p. 253. 


Income Tax — BETTING Gatns as INcomE. — Betting on horse races had 
for several years been the sole means of livelihood of the appellant. He 
was not a bookmaker, but bet, at starting prices, from his residence. A tax 
was assessed on his winnings as within the British Income Tax Act, 10918, 
either under Case II of Sch. D as “ annual profits or gains arising from any 
trade, profession, employment, or vocation,” or under Case VI of Sch. D as 
“annual profits or gains” not taxed under any previous section. (8 & 9 
Geo. V, c. 40, Sch. D.). The General Commissioners held the tax properly 
assessed, but the inspector required a case to be stated for the opinion of 
the court. Held, that exclusive devotion to betting does not make that one’s 
trade or vocation, nor is money won by betting either profits or gains. 
Judgment reversed. Graham v. Green, [1925] 2 K. B. 37. 

The decision may be criticised as giving too narrow a. meaning to the tax 
act. A practical reason assigned for the court’s interpretation of “ voca- 
tion” is the undesirable necessity of permitting the deductions from gross 
income which, if a contrary decision were made, would have to be allowed 
for betting losses, under the provision as to “losses sustained in a trade, 
profession, employment, or vocation.” See 8 & 9 Geo. V, c. 40, pt. III, 
§ 34. This reason does not apply in the United States, under the federal 
act. Here the pertinent section provides that losses are deductible “if 
incurred in any transactions entered into for profit.” See 42 Strat. 240, 
1923 U. S. Comp. Stat. Supp., § 63364g. If the transaction is illegal, 
losses are not deductible. S. M. 2680 A, Bull. IV-2, 15. See U. S. Treas. 
Recs. 45, Art. 141. But it has been ruled that losses incurred in forms of 
gambling not illegal are deductible. S. M. 2680, III-2 C. B. 110; I. T. 
1865, II-2 C. B. 125. A subsequent decision, however, is to the effect that 
no losses at gambling are deductible because not “incurred,” there being 
no assumption of enforceable liability, and because there is no “ transaction.” 
Mitchell M. Frey, et al., Ex’rs, 1 B. T. A. 338. It would seem that the 
obligations of a bookmaker at horse races should be as unenforceable as 
those of one making isolated bets, and his losses similarly not deductible. 
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Receipts from bookmaking, however, are not gifts and are taxable as 
“gains, profits, or income,” regardless of whether that occupation is a voca- 
tion. James P. McKenna, 1 B. T. A. 326. Cf. Partridge v. Mallandaine, 
L. R. 18 Q. B. D. 276. It appears, then, that the question of whether habit- 
ual betting amounts to a vocation is of no consequence in this country, 
whether a deduction is sought or the validity of an assessment questioned. 
The English act does not use the word “income,” as does the American act, 
but it would appear that “gains” should include all receipts and benefits, 
above losses, of whatever nature. See BLrack, INCOME AND OTHER FEDERAL 
TAXES, 3 ed., § 68. Receipts from gambling are not “ profits,” for that term 
connotes an original investment or cost. See Mundy v. Van Hoose, 104 Ga. 
292, 299, 30 S. E. 783, 786. See Buack, op. cit., §68; 3 Bouvier, Law 
Dict., 8 ed., 2737. But by considering them “ gains,” it is submitted, the 
English court could properly have supported the tax without deciding that 
habitual betting is a vocation. 


InFANTS — EstoppeL — Errect oF UNINTENTIONAL MISREPRESENTATION. 
— X was curator of the estate of his minor son, P. He appropriated the 
estate with P’s consent and used it in his business. P was at that time and 
thereafter actively engaged in the business with his father. P signed a 
Bradstreet report for the company, including in the total assets the amount 
of the estate appropriated by X. Upon the death of X, P brought this suit 
in equity, seeking to follow the trust funds. The defendant, administrator 
of X’s estate, answered that P was estopped from claiming the trust money 
by his representation as to the assets of the business, which had been relied 
on by creditors to their detriment. The reply pleaded that P was a minor. 
From a decree in favor of the plaintiff, the defendant appealed. Held, that 
there was no sufficient evidence that the representation was made with 
fraudulent intent, and that a minor is not estopped by his innocent mis- 
statements. Judgment affirmed. Gerkey v. Hampe, 274 S. W. 510 (Mo.). 

An infant is liable for his torts. For an intentional misrepresentation 
other than that of age, an infant can be held liable in an action of deceit. 
Shenkein v. Fuhrman, 80 Misc. 179, 141 N. Y. Supp. goo; Butler Bros. v. 
Snyder, 142 N. E. 398 (Ind. App.). But if the misrepresentation was 
one of age in connection with a contract, the infant is not liable in deceit. 
Greensboro Morris Plan Co. v. Palmer, 116 S. E. 261 (N. C.). Similarly, 
it seems that an infant will not be estopped by a misrepresentation as to his 
age in connection with a contract, although such misrepresentation is inten- 
tionally fraudulent. See Greensboro Morris Plan Co. v. Palmer, supra, at 
262. But by misrepresentations other than those of age, an infant will be 
estopped if intentionally fraudulent. Blakeslee v. Sincepaugh, 71 Hun 412, 
24 N. Y. Supp. 947. How far a court should go in refusing to estop an 
infant is a question of public policy. Where the representation is not 
made with the intent to defraud, the general rule that estoppel is not applica- 
ble to infants seems sound. Spencer v. Carr, 45 N. Y. 406. See Casey v. 
Kastel, 195 N. Y. Supp. 848, 853 (Sup. Ct.). 


INSURANCE — MAKING Over INsuRANCE CONTRACT TO CONFORM TO 
STANDARD PoLicy PRESCRIBED BY STATUTE.— The owner of a house,. mort- 
gaged to the plaintiff, procured from the defendant an insurance policy 
containing a mortgage rider. The owner then sold the house and the 
purchaser, without the knowledge of the defendant, secured a policy on the 
same property from another insurance company. The mortgage rider 
provided that in case of other insurance on the property, the defendant 
should be liable for only that proportion of the loss which the amount 
of the defendant’s policy bore to the total insurance; but this clause 
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was not in conformity with the standard form of fire insurance prescribed 
by statute. (1913 Ariz. Rev. Srat., § 3440.) The house was burned, and 
the plaintiff sought to recover the full amount of the policy. From a 
judgment for the plaintiff, the defendant appealed. Held, that the policy 
would be enforced with the illegal provision omitted. Judgment affirmed. 
Scottish Union Ins. Co. v. Phoenix Title & Trust Co., 235 Pac. 137 (Ariz.). 

Many states by statute have prescribed a standard form of policy to 
protect the insured and to secure uniformity in fire insurance contracts. 
See, e.g., 1913 Ariz. Rev. Stat., § 3440; 1923: Munn. Gen. Srar., § 3512. 
When these forms are not complied with, there are four possible ways of 
handling the case. (1) The contract may be treated as void. (2) “Void” 
has been construed as “ voidable,” and the contract held enforceable at the 
option of the insured. Armstrong v. Western Mfg. Ins. Co., 95 Mich. 137, 
54 N. W. 637.. (3) The contract may be enforced as written. Some 
statutes expressly so provide, but fine the insurance company. Hewins v. 
London Assurance Co., 184 Mass. 177, 68 N. E. 62. See 1921 Mass. Gen. 
Laws, c. 175, §§ 90, 103, 194. Since the question seldom arises until 
after a loss has occurred, any of these three solutions, except where a fine 
or other penalty is imposed, allows the insurer to violate the statute with 
substantial impunity. (4) The result in the principal case is, accordingly, 
the most satisfactory, and seems to be supported by the weight of authority. 
Heim v. American Alliance Ins. Co., 147 Minn. 283, 180 N. W. 225; 
Fidelity Phenix Fire Ins. Co. v. School District, 70 Okla. 300, 174 Pac. 513. 
Similarly, provisions required by statute, which are omitted, will be in- 
serted, and the. contract enforced with such provisions included. Palatine 
Ins. Co. v. Commerce Trust Co., 175 Pac. 930 (Okla.). Cf. Carter v. 
Standard Acc. Ins. Co., 238 Pac. 259, 264, 265 (Utah); Baumann v. City 
of West Allis, 204 N. W. 907 (Wis.). 


PARTNERSHIP — LIABILITY OF MEMBERS FOR CONTRACTS OF AGENT — 
Errect oF LimITep PARTNERSHIP AND JoINt Stock CoMpaNy STATUTES. 
—The defendant was the owner of a certificate of beneficial interest in an 
unincorporated association which had become bankrupt. The association 
had been organized under a declaration of trust providing for the appoint- 
ment of trustees who were to carry on a mail order business for the benefit of 
the certificate holders. The title to all the property of the association was to 
vest in the trustees, who were given complete power to conduct the business. 
The certificate holders had a right to inspect the books and, with the consent 
of the trustees, to terminate the trust by a vote of four-fifths of the stock. 
The trustees were required, when contracting, to stipulate against personal 
liability on the part of the trustees or the beneficiaries. This last provision 
was known to the plaintiff, from whom the trustees made purchases on credit 
without stipulating as required. The Texas Limited Partnership Act pro- 
vides that partners may secure limited liability by complying with certain 
requirements. (1914 VERNON’s Civ. StTat., arts. 6126-6148.) Another Texas 
statute provides that joint-stock companies may sue and be sued in the 
company name, and that on a judgment obtained against the company, 
execution may issue against the assets of the company and of such members 
of the company as were served with process. (1914 VERNON’S Civ. STAT., 
arts. 6149-6154.) Questions were certified by the Court of Civil Appeals. 
Held, that the association was a partnership, and that as the association had 
not taken the statutory steps requisite to becoming a limited partnership, 
the defendant was liable in full. Thompson v. Schmitt, 274 S. W. 554 
(Tex.). ’ 

The decision marks a recrudescence at a very late day of the old, dis- 
credited profit-sharing test of the existence of a partnership. See Calvert 
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Magruder, “‘ The Position of Shareholders in Business Trusts,” 23 Cor. L. 
REv. 423, 429. And see 12 Harv. L. Rev. 508. But even assuming that the 
defendant was a partner, it is difficult to find any basis for fastening liability 
upon him. The decision undoubtedly runs counter to the general doctrine 
of agency, that one may not hold a principal upon a contract which he 
knows the agent is unauthorized to make. United States v. Williams, Fed. 
Cas. No. 16,724 (D. Me.); American Lead Pencil Co. v. Wolfe, 30 Fla. 
360, 11 So. 488; Barnard v. Wheeler, 24 Me. 412; Leathers v. Springfield, 
65 Mo. 504; Stainer v. Tysen, 3 Hill (N. Y.) 279. The contention of the 
court that the policy of the statutes relating to limited partnerships and 
joint-stock associations compels such a solution is, it is submitted, wholly 
indefensible. See Calvert Magruder, supra, 23 Cot. L. REv. 421, 427 et seq. 
The provisions relating to the latter would seem to be merely procedural 
in character and not intended to modify the substantive law of agency 
where partners are sought to be charged as principals. As to the Limited 
Partnership Act, it too does not purport to limit or destroy any preéxisting 
common law right, but simply to provide a new method of obtaining 
exemption from personal responsibility. See Industrial Lumber Co. v. Tex. 
Pine Land Ass’n, 31 Tex. Civ. App. 379, 380, 72 S. W. 875, 878. Further- 
more, it is difficult to square the court’s view as to policy with the view which 
seems to obtain in Texas, as well as elsewhere, that an express stipulation in 
the contract that the creditor shall look solely to the joint assets is valid. 
See Industrial Lumber Co. v. Tex. Pine Land Ass’n, supra. Cf. Hibbs v. 
Brown, 190 N. Y. 167, 194, 82 N. E. 1108, 1117. The decisions in a number 
of American jurisdictions are contrary to the principal case. McCarthy v. 
Parker, 243 Mass. 465, 138 N. E. 8; Bank of Topeka v. Eaton, 100 Fed. 
8 (C. C. D. Mass.). The English law, too, seems opposed to it. See 
53 & 54 VicT., c. 39, § 8. 


PARTNERSHIP — TITLE TO PARTNERSHIP PERSONALTY. — The plaintiff and 
one G owned as partners certain machinery. The plaintiff sold out his 
interest to G, the agreement of sale containing a reservation of title to 
plaintiff until the price was fully paid. G sold an interest in the property 
to the defendant, and G and the defendant continued to hold the property as 
partners, until G retired from the firm, selling his interest to the defendant. 
The defendant had no notice of the reservation of title by the plaintiff. 
The plaintiff brought an action to recover possession of the machinery, not 
all of the purchase price having been paid. The lower court gave judg- 
ment for the plaintiff and the defendant appealed. Held, that since neither 
partner had legal title, but merely an equity in the firm personalty, the 
plaintiff could not retain title as against a bona fide purchaser. Judgment 
reversed. Parker v. Rolfe, 267 S. W. 775 (Ark.). 

For a discussion of the principles involved, see NOTES, supra, p. 247. 


WiL_s — Construction — MEANING oF “ Next OF KIN” oF FOREIGNER. 
— The testator died domiciled in British Columbia, leaving a legacy to A 
or her heirs. A, domiciled in Massachusetts, pre-deceased the testator, 
leaving B, an adopted daughter, as her next of kin under Massachusetts law. 
(1921 Mass. Gen. Laws, 210, § 7.) British Columbia follows the common 
law in interpreting “next of kin” to mean the nearest blood relations. The 
legacy was claimed by B and by the testator’s next of kin. The executor 
filed an originating summons, praying for directions. The lower court held 
that the legacy had lapsed, and B appealed. Held, that in a bequest of 
personalty, “heirs” is construed as meaning “ next of kin,” and that the law 
of the legatee’s domicil determines who constitute the next of kin. Appeal 
allowed. Re McGillivray, [1925] 3 D. L. R. 854 (B. C.). 
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A bequest of personalty to A’s heirs is generally construed as a bequest 
to A’s next of kin, in the absence of any evidence of contrary intention. 
Meeker v. Forbes, 84 N. J. Eq. 271, 93 Atl. 887; Wocten’s Estate, 253 Pa. 
St. 136, 97 Atl. 1066; Im re Whitehead, [1920] 1 Ch. 298. The court, in 
the principal case states that “next of kin” is a status, and hence to be 
determined by the law of the ancestor’s domicil. But the term is merely 
a description of those who, because of their status, are entitled to the per- 
sonalty of an estate under the local statute of distributions in the event 
of intestacy. To be entitled to the legacy, the adopted child would have 
to prove that she conformed to the description of “next of kin” as used by 
the testator. Some courts have held that a testator is presumed to know 
the law of his domicil, and to have intended such a meaning to attach to his 
words. Lincoln v. Perry, 149 Mass. 368, 21 N. E. 671. Cf. Dicey, Con- 
FLIcT oF Laws, 3 ed., 731. Such a presumption would seem to have little 
basis in fact. But in the absence of evidence of a contrary intent, there is 
no reason for not using the local meaning attaching to the term, and it 
should be interpreted in accordance with the law of the testator’s domicil. 
Matter of Devoe, 66 App. Div. 1, 72 N. Y. Supp. 962, aff'd, 171 N. Y. 281, 
63 N. E. r10o2; Re Fergusson’s Wil, [1902] 1 Ch. 483. Cf. Proctor v. 
Clark, 154 Mass. 45, 27 N. E. 673; Guerard v. Guerard, 73 Ga. 506. See 2 
Warton, Conrticr or Laws, 3 ed., §599b. And see 16 Harv. L. Rev. 62. 
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Tue Histortcat FouNDATIONS OF THE LAW RELATING TO TRADE-MARKS. 
By Frank I. Schechter. New York: Columbia University Press. 1925. 
pp. XXviii, 211. 


This is the first volume of the Columbia Legal Studies, a series which is 
to consist of theses submitted for the degree of Juris Doctor. Both Colum- 
bia University and the author are heartily to be congratulated upon the 
opening volume of the series. The high quality of its content is fittingly 
equalled by its physical appearance. The binding justifies the frequent 
contention of the reviewer, that law books need not be less pleasing to the 
eye than serious works in other fields of knowledge, and the four plates of 
early trademarks and related devices add much to the value of the book. 

This work brings to us new material of much service both to the economic 
historian and the lawyer. The treatment of the subject may be divided into 
three parts. 

The first part is the introductory chapter on the “Problem and the 
Sources.” The author contends that a historical investigation is of practical 
importance for determining the nature of the right in a trademark and the 
basis of relief in cases of trademarks and unfair competition. A serious con- 
troversy exists as to whether relief should be given only when it is necessary 
to prevent deception of the public, or whether it should be based on the 
injury to the owner of the trademark involved. See, for example, A. Bour- 
jois & Co., Inc. v. Katzel.1_ Advocates of the deception theory rely on the 
proposition that the foundation of trademark relief was the action for deceit, 


~ 





l 260 U. S. 689 (1923), reversing 275 Fed. 539 (2nd Circ., 1921). See 35 
Harv. L. Rev. 624. 
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and usually cite a dictum in the early case of Southern v. How.2 Mr. 
Schechter, instead of taking this dictum for granted, analyzes minutely the 
five reports of the case. He shows remarkable discrepancies. Even the 
reports which mention the dictum leave it uncertain whether the action for 
deceit against the imitator of a trademark may be brought by the true: owner 
of the mark, or merely by the deceived purchaser, whose right affords little 
precedent for that of the injured competitor in a modern trademark in- 
junction suit. With the exception of Southern v. How, there appears to 
have been absolute silence in the king’s courts about trademark protection 
until 1742.2 The author contrasts the vagueness of English and American 
judges and writers on the previous history of trademarks with the researches 
of Continental scholars. The reason is, that, our scholars have confined 
themselves to a study of judicial opinions. The absence of material there, 
as well as in the records of the local and merchant courts, the author attrib- 
utes to the early usage of craftsmen to settle trademark controversies within 
the gilds. Therefore, the germs of our modern trademark must be found 
in the great mass of gild records, supplemented by the researches of anti- 
quarians and archaeologists. 

The second portion of the book, comprising chapters III-V, is devoted 
to this historical material. These three chapters constitute the heart of the 
book, and deserve great praise. They are not a dry compilation of source- 
material. Mr. Schechter has a nose for significant facts which has enabled 
him to drag them from unexpected nooks. His discoveries are massed so 
as to make a continuous presentation of each important topic, with frequent 
references to its relation to modern legal questions. 

Chapter II, “ Merchants’ personal and proprietary marks in the Middle 
Ages,” differentiates the trademark, which indicates the origin of an article, 
from the proprietary mark which indicates its ownership. For instance, a 
merchant would frequently place his mark on a bale of goods which he had 
bought from others and put on shipboard, so that it should not be appro- 
priated by the King as unmarked if the ship were wrecked. Mr. Schechter 
notes some important influences of these marks upon trademark law. The 
chapter ends with an interesting note on the swan mark, which was cut in 
the swan’s beak by its owner. Since the swan was a royal bird, no private 
person could own one unless licensed, and a record of the marks of licensees 
was kept by the King’s swanherd, a precedent for the modern registration 
of trademarks. 

The third chapter deals with “Production Marks in the Regulation of 
Trade by the Gilds and Companies.” These marks were compulsorily 
affixed by the craftsman, so as to make possible the detection of the source 
of inferior products, by other members of the gild. They were from the 
maker’s view-point a liability, whereas the modern trademark is optional 
and an asset. The use of a mark as a symbol of individual good-will was 
improbable at a time when competition within the gild was suppressed. It 
was instead for the sake of internal police regulation, to maintain standards 
of workmanship for the protection of the collective good-will and to permit 
the tracing of “ foreign goods,” e.g. from a neighboring town, that a special 
mark was appropriated to each craftsman. It resembled the tag which 
recent legislation requires a tobacco warehouseman to affix to each lot he 
buys, bearing the particular grower’s name, so that the co-operative associa- 
tion may discover when a member is selling outside the group.* The same 
mark might ultimately acquire a secondary significance as a symbol of the 





2 Popham 144; s. c. Bridgeman 125; Cro. Jac. 469; 2 Roll. Rep. 5, 28. 
3’ Blanchard v. Hill, 2 Atk. 484 (1742). 
* 1923 Va. Laws (extra sess.), c. 109. 
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excellence of its user’s workmanship and wares, but only when they were 
capable of transportation into distant markets, for example, cloth and cut- 
lery, to which the author subsequently devotes his attention. 

Printers’ and publishers’ marks, however, did not originate in regulation. 
A special note on these shows that they were optional and that their purpose 
was at first decorative, without legal significance either as a liability or an 
asset. Mr. Schechter considers® that Mr. E. S. Rogers has been misled 
into thinking these devices on books a form of transmissible property 
anticipating modern trademarks, by confusing them with the shop-signs 
used by printers like other tradesmen, which might be bequeathed by will. 

It is then in the cloth and cutlery trades that the author finds the germ 
of our trademarks. The most interesting portion of the chapter on the 
cloth trade shows the use for export purposes of a collective mark which 
was affixed to their wares by all the craftsmen in a particular town. The 
Parisian weavers, for instance, sought to prevent the use of facgon de Paris 
upon foreign-made goods. In England cloth as the main export became 
early a concern to the state, and governmental protection was given to these 
collective marks by Parliament, the Privy Council, the Star Chamber, and 
royal proclamation. Mr. Schechter’s material throws an entirely new light 
on a group of modern trademark cases, which the reviewer has hitherto 
found very perplexing in class-room discussion. When any flour-manufac- 
turer in Minneapolis may mark his product “ Minneapolis flour,” the mark 


can hardly be called an incident of the good-will of any particular plaintiff. © 


He can not say that a Wisconsin manufacturer using the mark is passing off 
his flour as the plaintiff’s. No single manufacturer in the city can show 
that kind of injury, which is the ordinary basis of suits against trademark 
infringement and unfair competition. It is only when we recognize a col- 
lective good-will symbolized by the mark, that we get a satisfactory basis 
for relief.® 

Although the modern concept of a trademark as an asset of value appears 
in the cloth trade, the cutlery trade, discussed in Chapter V, brings in 
another feature, transmissibility. The author’s examination of the records 
of the Cutlers’ Company of London show a registration of the marks of 
individual cutlers analogous to governmental registration in our day, and 
that the company frequently had to decide claims by a widow to her hus- 
band’s mark. Similar questions sometimes came before the Mayor and 
Aldermen of London. These cases generally refuse to recognize trademarks 
in gross, although occasionally the mark appears to have been assigned to a 
new cutler who had no connection with the former owner’s business. One 
interesting controversy 7 arose between an innocent purchaser for value from 
the widow and a legatee of the widow, recalling Chadwick v. Covell. Mr. 
Schechter finds similar records for the Sheffield Cutlers’ Company, and be- 
quests of their marks were authorized by Parliament in 1801.® 

The remaining portion of the book comprises chapters on the Genesis of 
the Modern Law, and the Problems of the Modern Law Historically Con- 
sidered. Although these chapters contain much useful material and some 
interesting suggestions, the author’s conclusions about this later period do 
not seem to have been so thoroughly worked out as when he was dealing 
with earlier history. He does not sufficiently answer the problems raised in 





5 Pp, 71. 

6 Pillsbury-Washburn v. Eagle, 86 Fed. 608 (7th Circ., 1898), injunction 
granted. Contra, N. Y. & Rosendale Cement Co. v. Copley, 44 Fed. 277, (E. D. 
Pa., 1890), Ss. Cc. 45 Fed. 212 (E. D. Pa., 1891). 

7 P. 113. 

8 151 Mass. 190 (1890). 

® 41 Geo. III, c. 97 (local). 
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his first chapter. For instance, we never quite find cut his view of the 
relation between the dictum in Southern v. How and previous trademark 
history. It is not quite clear whether Mr. Schechter thinks that the decep- 
tion theory harmonizes with the reasons for the protection of marks within 
the gilds, but apparently he does, for he states?° that the adequate protec- 
tion of trademarks by relief in non-deception cases involves a rejection of 
“the archaic theories ” of gild jurisprudence. 

The reviewer does not think that history, as set forth in the mediaeval 
chapters, is really opposed to relief in contemporary cases like Vogue Co. 
v. Thompson-Hudson Co.,1 or Rolls-Royce of America, Inc., v. Wall,” 
where the defendant was using the plaintiff’s mark in a non-competing busi- 
ness so that an injunction would have been denied on the deception theory. 
Before reading Mr. Schechter’s book, the reviewer had difficulty in finding a 
proper basis for relief in such cases, since previous judicial decisions treated 
a trademark as merely an incident in the seller’s access to the purchasing 
market, which was not to be interfered with by misleading the public to 
mistake the defendant’s goods for those sold by the plaintiff. The so-called 
“property” in the trademark was only another way to describe a simple 
tort right against “ passing off.” 

Of course, all rights to things are, when rigidly analyzed, only relations 
between the owner and other persons. I own my books because I have a 
Hohfeldian “ privilege” to read them without being legally accountable to 
other persons; because other persons will be discouraged by law from 
meddling with the books; because I can sell, give, bequeath, or transmit 
intestate these books to other persons. Annihilate these person-to-person 
relations, and no legal person-to-thing relation would remain that would 
make my “ ownership” more than a name. But it needs a complex of such 
personal relations grouped around a thing to constitute ownership of the 
thing. A simple right, e.g., that of a licensee, is hardly enough. And so if 
a trademark means nothing but prevention of passing off, it is difficult to 
recognize a relation between the proprietor and the mark which can be 
called ownership, and which can naturally serve as the starting-point for 
new forms of protection. Consequently, while relief in such cases as Vogue 
Co. v. Thompson-Hudson Co. is desirable under modern conditions, the 
reviewer has hitherto felt that this necessitated a definite departure from 
precedent. His attitude toward this question has been entirely altered by 
Mr. Schechter’s book. The evidence there submitted shows that when we 
turn from the short-lived judicial development of trademarks to the abun- 
dant historical material of several centuries, we find the trademark much 
more than an incident of individual good-will. The mark was appropriated 
to a person or group of persons for several different reasons with numerous 
legal consequences beyond protection against passing off, so that it seems 
right today to recognize a relation between the owner and the trademark, 
analogous to, although not so extensive as, the ownership of patents and 
copyrights. Such ownership entitles him to relief not only against the 
single kind of interference covered by the passing off cases, but also against 
injury by non-competitors to the reputation which he has built up around 
the trademark. 

The book closes with a twenty-page bibliography of the varied sources 
used and an admirably full index. 

Z. C., Jr. 





10 P, 170. 

11 300 Fed. 509 (6th Circ., 1924) (fashion magazine—hats). See 38 Harv. 
L. REv. 370, 405. 

12 15 T. M. Rep. 12 (1924) (automobiles — radio tubes). 














282 HARVARD LAW REVIEW 


THe PERMANENT Court oF INTERNATIONAL JUSTICE AND THE QUESTION oF 
AMERICAN PaRTICIPATION, With a Collection of Documents. By Manley 
O. Hudson. Cambridge: Harvard University Press. 1925. pp. ix, 380. 


A collection of articles and addresses under one cover, all dealing with the 
same general topic, can never prove wholly satisfactory to the reader or, 
one would suppose, to the author. ‘The limitations of time, space and the 
nature of the occasion necessarily militate against a complete expression of 
the author’s views on any one detail at any one time. The casual reader 
of Professor Manley O. Hudson’s collected papers on the Permanent Court of 
International Justice may, perhaps, by reading a chapter here and there, 
encounter expositions of certain phases of the Court’s structure, functions, 
or activity which might seem meager, although it would be safe to assert 
that somewhere within the two covers that subject is completely and con- 
vincingly treated. Fortunately, Mr. Hudson has included an adequate index 
which remedies this situation in so far as that can be done. 

But the fact that Mr. Hudson has not given us the material in what one 
might call straight book form should not conceal the very real service which 
he has rendered. He is of course one of the most ardent, effective and sane 
advocates of the World Court in America. One need not hesitate to 
prophesy that this volume of his will be widely and most properly referred 
to and quoted from as an authoritative exposition of this great international 
tribunal. The appendices, containing the texts of the principal documents 
bearing on the subject, and the bibliography, will enhance its value as a 
reference book. 

Commencing with an historical background of the Court, the author pro- 
ceeds in the first four papers to review the first three years of the Court’s 
life. An effective refutation of the argument that the Court performs non- 
judicial functions in rendering advisory opinions to the Council of the 
League of Nations, concludes Part I. 

Part II deals with the question of American participation. ‘The various 
proposals for reservations, amendments and substitutions are discussed in 
some detail. The selfishness of a great nation in refusing to contribute its 
share toward the support of a Court whose creation was to no small extent due 
to American brains and energy, and on whose bench sits a great American 
jurist, is indicated again and again. The blatant egoism of the suggestion 
that some four dozen nations of the world should humbly substitute “a” 
court for “the” court in order to satisfy a few Americans, is held up to 
deserved ridicule. And it is a ridicule backed by a clear, logical, intelligent 
analysis of the existing institution which demonstrates the entire lack of 
necessity, or even of desirability, of such changes. Mr. Hudson, however, 
does favor the so-called Hughes reservations, which indeed he seems to have 
foreshadowed in 1922.1 

It is rather disappointing to find “a student and a professor of inter- 
national law” evincing such apparent indifference to, if not contempt of, 
customary international law. It is evident that Professor Hudson feels that 
the great body of conventional international law which has multiplied so 
since 1918, with its frequent provisions for reference to the Permanent 
Court, furnishes the sphere of greatest value for the activities of that tri- 
bunal. Indeed, he has elsewhere 2 indicated that the even greater body of 
customary international law does not seem to him very important. If Mr. 
Hudson were an irrational advocate of the court as a universal panacea, such 
an attitude could be more easily understood. But he is not.® 


1 See p. 196. 

2 In an address before the American Branch of the International Law Associa- 
tion, New York City, Jan. 27, 1923. 

3 “JT do not present to you the Permanent Court of International Justice as 
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It is easy to find those who will admit the existence of international law 
in the sense of the conventional law to which Mr. Hudson makes such fre- 
quent reference. It is easy also to find those who think of international law 
only as a flouted weakling who croaks feebly in time of war. But unfor- 
tunately there are comparatively few who realize or admit that there is also 
a great body of customary international law recognized by our Federal Con- 
stitution, by our Supreme Court and in the daily intercourse of nations, 
whose application is chiefly in time of peace, and whose tenets are by and 
large observed. Such are the rules applied by international tribunals in 
thousands of cases, as the monumental volumes of Moore’s “ Jnuternational 
Arbitrations ” bear witness. Such also are the rules applied by the British- 
American Claims Commission which has just concluded its sessions in Wash- 
ington. On a similar basis another Mixed Claims Commission early in 1926 
will adjudicate the claims of citizens of the United States and Mexico. 
These same rules also are searched for and applied by a large staff of lawyers 
in the Department of State in the course of their daily routine as definitely 
and with as much precision as the lawyers of centuries have sought for and 
applied the precepts of the English common law. Here is a field wherein 
the Permanent Court could busy itself year in and year out, not in a 
spectacular manner evoking comparisons with Sarajevo, but in a manner 
none the less useful to the orderly and peaceable intercourse of states. It 
is a pity that as able and ardent an advocate as Mr. Hudson has not seen 
fit to urge that the Permanent Court be utilized for the settlement of the 
truly vast number of pecuniary claims which habitually clutter the files of 
the foreign offices of the world. 

When the United States finally takes its proper place among the signa- 
tories of the Protocol of the Permanent Court of International Justice, Mr. 
Hudson should have the gratification of feeling that his efforts have con- 
tributed in no small measure to that result. It is satisfying to note that in 
the present volume those contributions have been perpetuated. 


Puiwie C. Jessup. 





A TREATISE OF THE LAW OF JUDGMENTS, Including All Final Determinations 
of the Rights of Parties in Actions or Proceedings at Law or in Equity. 
By A. C. Freeman. Fifth Edition, by Edward W. Tuttle. San Fran- 
cisco: Bancroft-Whitney Company. 1925. Vol. I, pp. liv, 1-1161; 
Vol. II, pp. 1163-2437; Vol. III, pp. 2439-3697. 


The fourth edition of this treatise appeared in 1892 shortly after the 
publication of Black on Judgments. Although a new edition of Mr. Black’s 
book appeared ten years later, thirty-three years have elapsed since the 
publication of the fourth edition of Mr. Freeman’s work. In the present 
edition the work is completely revised and very much enlarged. It con- 
tains nearly three times the amount of material. Although the arrange- 
ment of chapters is the same as in the earlier edition, except that two 
chapters have been combined and a new chapter on Declaratory Judgments 
has been inserted, the matter contained in the various chapters has been 
rearranged and rewritten. 

The work on the new edition seems to have been pretty thoroughly dene. 





an absolute guarantor of the peace. I do not present it toyou as an instru- 
mentality which will make war impossible.” (At p. 261.) 

4 To such persons it is a pleasure to suggest the perusal of the titular essay 
in Judge John Bassett Moore’s recent book, “ International Law and Some Cur- 
rent Illusions.” 
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As far as the reviewer has been able to ascertain most of the important 
recent cases have received ample treatment. 

The matter relating to the difficult subject of jurisdiction over foreign 
corporations is fairly complete. Certain important problems, however, 
such as that relating to the rendition of a judgment against a foreign 
corporation doing business within a state, where the cause of action did 
not arise out of the business done within the state, are not discussed. The 
important case of Tauza v. Susquehanna Coal Co. for example, is not 
cited. 

In discussing the question of the conclusiveness of a recital of juris- 
diction in the record, the editor says * that it may be very seriously con- 
tended that it would be unconstitutional to render a judgment against one 
over whom the court had no jurisdiction in fact, although the record con- 
tained a recital of jurisdiction. Using the language of the earlier editions, 
he says that whether the Fourteenth Amendment “can affect a judgment 
in a state in which it was pronounced is a question which has never, so far 
as we are aware, been presented to the supreme court of the United 
States.” He does not mention, however, the case of Miedreich v. Lauen- 
stein,’ decided in 1914, in which the question was presented, and a state 
decision upholding a judgment rendered against a resident of the state not 
in fact served with process, the sheriff making a false return of service, 
was affirmed. Indeed the only reference to this case was in another place * 
where the reference was to the decision of the case in the state court, and 
owing to the fact that the name of the plaintiff is misspelled it is difficult 
to find the case in the index. The editor supports at considerable length 
the view that a recital of jurisdiction should be conclusive as against col- 
lateral attack in the state in which the judgment is rendered.5 The objec- 
tion, however, expressed by Pound, C., in Baldwin v. Burt,® would seem 
unanswerable: “To say that a party not served in fact is bound in any 
way by a recital of service which derives its force solely from the power 
of the court which is acquired by service, is to reason in a circle.” 7 

There are some evidences of occasional carelessness in proofreading. 
Thus in citing several leading cases a mistake has been made in the names 
of the parties. For example Hilton v. Guyot, although given correctly in 
several places, is misspelled in note 10 on page 3075. ‘There is misspelling 
in citing Chicago etc. R. Co. v. Sturm on page 2911, and a mistake is made 
in the name of the plaintiff in Grubel v. Nassauer on page 2847 and in the 
name of the defendant on page 3048, although in other places the name is 
correctly spelled. In view of the fact, however, that some thirty-five or 
forty thousand cases are cited, this is not surprising. 

The editor although referring to the old English Judgments Extension 
Acts* has not mentioned the very important Administration of Justice 
Act of 1920, which has a much more extensive application; for whereas the 
earlier acts merely allowed the registration in England of Scotch and Irish 
judgments, the later act permits registration in England (as well as Ireland 
and Scotland) of judgments of superior courts rendered in any part of the 
British dominions outside the United Kingdom. 

To a certain extent the material relating to the same problem, or similar 
problems, is scattered through the book. Thus, a problem relating to 





1 220 N. Y. 250. 

2 § 3774. 

8 232 U. S. 236. 

# § 1220. 

5 §§ 375-3778. 

6 2 Neb. (Unof.) 377, 380. 

7 See also 16 Cox. L. Rev. 281; 28 Yate L. J. 570. 
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jurisdiction may appear in the chapter relating to Vacating Judgments, 
again in the chapter relating to Collateral Attack, again in the chapter 
relating to Relief in Equity, again in the chapter relating to Judgments of 
Sister States, and again in the chapter relating to Foreign Judgments. In 
some situations the answer depends upon the way in which the question 
is raised, but very often the answer is the same no matter how the question 
is raised. The editor has, however, by a constant use of cross-references 
made it comparatively easy for the reader to pursue his problem through 
its various ramifications. 

The editor states in the Preface that “the constant purpose has been to 
present the law as it is.” Such a statement often means that the decisions 
are thrown together without much attempt at critical analysis. In the 
present treatise, however, the editor has usually analyzed the cases with 
care, and on occasions has vigorously expressed his own convictions. It is 
believed that the book will be of great assistance to lawyers searching for 
the authorities in the important field which it covers. 

A. W. S. 





ProyECTO DE CoDIGO DE DERECHO INTERNACTIONAL Privapo. By Antonio 
Sanchez de Bustamente y Sirven. Havana: Imprenta “El Siglo XX.” 
1925. pp. 288. 

Professor Bustamente, judge of the Permanent Court of International 
Justice and the first scholar on his subject in Spanish-speaking countries, 
has in this Project of a Code put forward a draft to be accepted by all 
nations. No one could be better qualified. The author of one of the most 
acute and suggestive books ever written on the Conflict of Laws, a member 
of the Pan-American and Hague committees on drafting a code of private 
international law, a scholar widely known throughout the civilized world, 
and now a distinguished judge of the World Court, no one could better state 
a code of private international law for all nations. That he has not suc- 
ceeded proves that it cannot be done. 

Conflict of Laws is a part of the municipal law of each state; and to 
codify it for all states is to say the least no easier than to codify the law 
of contracts, with the expectation that it will be accepted by all states. 
If any code is desired, a code might be adopted on this topic in all states 
in which the common law system prevails; it might more easily be adopted 
by a concert of civil law states which are already broken to codes. But the 
differences between the two systems of law are fundamental; and no single 
code could prove acceptable to states of both legal systems. 

The views held upon personal law are typical. The common law governs 
personal status by the law of the domicil; most European states by the 
law of the nation. As Bustamente says ?: “ The existence of legal personality 
and its fundamental rights are governed by the national law; ” “ the spouses 
shall be subject to their personal law in all that has to do with their capacity 
to marry, with the consent or advice of their parents, with bans, with im- 
pediments and their removal ”; 2 “ the capacity to adopt and to be adopted 
and the conditions and limitations of adoption are subject to the personal 
law of each of the parties.” 

Also typical is the doctrine of the civil law as to interests in land created 
by deed; the power of the law which governs the “act” over land situated 
in another state is flatly opposed to our own ideas. So in Article 1209: 
“Servitudes of contractual origin or voluntarily created are subject to the 
law of the deed or legal relation which created them.” 


1 Art. 33. 2 Art. 35. 
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There is no hope of the adoption by any common law country of any 
code that would satisfy civil law countries. 

This code must therefore be studied as a careful statement of the Conflict 
of Laws in force in countries which accept the modern civil law; and as 
such it is admirable. It is in three books, covering respectively the civil, 
maritime, and penal law. The phrasing is clear, the arrangement excellent, 
the subject fairly covered. The clarity of the language may be a model to 
those who are attempting to set out the common law on the subject; and to 
those who desire to know the civil law doctrines, the work is worthy of the 
highest commendation. J. H. Beate. 





CasEs AND STATUTES ON THE LAw oF EvipENcE. By Ernest Cockle. Fourth 
Edition, by Sidney L. Phipson. London: Sweet & Maxwell, Ltd. 1925. 
pp. li, 567. 


It is easy to trace the growing importance and value of this purely Eng- 
lish casebook. The first edition—a slender volume of two hundred and 
twenty-four pages — appeared eighteen years ago. That edition “S. L. P.” 
censured rather severely for inaccuracy, superficiality, and excessive con- 
densation, comparing it unfavorably with the “ masterly compilations of 
Cases on Evidence by Professors Thayer and Wigmore.” + 

Mr. Cockle took the censure in good part and profited by it. The same 
critic received his second edition much more favorably,? and spoke when 
the third edition appeared of “ Mr. Cockle’s most useful book,” the actual 
material of which merited “nothing but commendation, for the pains be- 
stowed upon it, and its uniform accuracy, are visible on almost every 
page.”* And now, after Mr. Cockle’s death, it is poetic justice that the 
perennial reviewer himself should bring out a fourth edition, still further 
improved. 

In one important and highly practical respect this compilation must ex- 
cite our envy. It contains a chronological collection of English statutes 
and court rules relating to evidence. Our inability to imitate this feature 
in any casebook of national scope furnishes some argument for the one- 
state book of the kind which Professor Kales advocated.* 

Mr. Cockle and Mr. Phipson have chosen their cases well and arranged 
them carefully. Professor Gifford of Columbia has criticized both selection 
and analysis.» But no doubt Mr. Phipson could likewise query an Ameri- 
can casebook. One law teacher’s meat may be another’s poison—a matter 
for rejoicing rather than regret in a topic so thronged with decisions as 
evidence. These English editors, however, present material very different 
from the raw meat thrown to our legal cubs. Each case is trimmed and 
boiled down to an essence. Most cases are preceded by headnotes in bold 
face type. The facts are concisely restated. Bold face is used for im- 
portant passages of the opinions. Preliminary observations and connective 
notes closely articulate the book. The table of contents is an elaborate 
analysis. At the end are an ingenious “Table of Admissibility,” a tabula- 
tion of methods of proof of particular matters, and a detailed index. 

The reason for all this is a double one. First, Mr. Cockle intended his 
book to be used by practitioners as well as by students. Second, even among 
students he could not count upon any large body of men in training under 





1 24 L. Quart. Rev. 215. 

2 28 L. Quart. REv. rom 

3 32 L. Quart. Rev. 

4 Albert M. Kales, “ The Next Step in the Evolution of the Casebook,” 21 
Harv. L. Rev. 92. 5 25 Cor. L. Rev. 851. 
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organized pull-and-haul American case study methods. So he presented a 
composite whole, not unlike what we expect a case system student to have 
at the end of his study of evidence in the shape of cases plus class-room 
notes. Our students may well find Cockle’s Cases a useful comparative 
standard for review before examination 

J. M. M. 





Tue LAw oF PRINCIPAL AND AGENT. By Francis B. Tiffany. Second Edi- 
tion, by Richard R. B. Powell. St. Paul: West Publishing Company. 
1924. pp. Xili, 485. 

ILLUSTRATIVE CASES ON AGENCY. By Richard R. B. Powell. St. Paul: 
West Publishing Company. 1924. pp. x, 405. 


These are companion volumes. 

The second edition of Tiffany on Agency brings to date a treatise that 
has been popular for more than twenty years. As heretofore, the chief 
doctrines are printed in conspicuous type. The text seldom discusses the 
decided cases, but it presents briefly illustrations and reasons; and the foot- 
notes contain citations of cases and of articles in the periodicals. The 
text now and then frankly dissents from orthodox views, giving the ground 
for such dissent. In a few instances the statements are slightly perplexing, 
as is inevitable when brevity is adopted as an ideal feature. For students, 
teachers, and practitioners the utility of the book is diminished by abolish- 
ing the table of cases. 

The companion volume containing about one hundred and forty cases, 
while not professing to be for students pursuing the case system of study, 
goes an appreciable distance towards atoning for the comparative dearth of 
discussion in the treatise. 

The usefulness of each volume is enhanced by footnotes referring from 
one volume to the other. 

E. W. 





FEDERAL INCOME AND Estate Tax Laws — CORRELATED AND ANNOTATED. 
By Walter E. Barton and Carroll W. Browning. Washington, D. C-.: 
John Byrne & Company. 1925. pp. xvii, 549. 

Since the adoption of the Income Tax Amendment, there has been a new 
Revenue Act, on the average, once in two years. If the older acts were 
superseded by the latest, this versatility of legislation would affect only 
the minds of lawyers, requiring a survival of the quickest in - becoming 
adjusted to new conditions. Unfortunately bench and bar are still busied 
with many taxes arising under the Acts of 1913 and the later acts before 
1924. One who deals with federal income and estate taxes must therefore 
remain familiar with all the acts, and has frequent occasion to compare the 
texts; and in dealing with the decisions of courts, he must be able quickly 
o compare the act which a court interprets with the act on which he is 
advising. 

In this publication we have in deadly parallel columns the texts of the 
successive income and estate tax acts since 1913. We are able to see the 
growth of the text, and to select at once the parallel passages on every 
point. The acts are also annotated by the citation of nearly a thousand 
decisions of the federal courts. There are added a number of federal 
statutes needed for full understanding of the Revenue Acts. 

The work is done well, and is in very usable form. It cannot fail to 
be a boon to all who are dealing with problems of federal taxation. 

J. H. BEALE. 
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